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As Others See Us 


By HON. JOHN E. HICKMAN 
Chief Justice, Supreme Court of Texas 
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Condensed from Texas Bar Journal, October, 1952 


HERE is much evidence to support 
the conclusion that the legal pro- 
ssion as a whole has never been 
opular through all the ages of its 
story. Monarchs and dictators have 
ways been antagonistic to our pro- 
ssion. They cannot tolerate a pro- 
kssion which stands for equal justice 
ander the law. Thus, Napoleon re- 
urded lawsuits as leprosy and lawyers 
s a class stirring up disputes to pro- 
pote their own interests. And it is 
aid that Peter the Great, on a visit to 
Westminster Hall, expressed astonish- 
ment at the number of barristers and 
ttorneys in evidence there. He 
marked that he had once had two 
pwyers in his realm, but that he had 
ld one of them put to death. Dis- 
weli said of lawyers that their first 
principle “appears to be that they may 
ay anything, provided that they be 
aid for it.” 
Shakespeare expressed the antipathy 
of despots for our profession in the 
most violent language. In his King 
entry VI, Dick, the Butcher, proposed 
Jack Cade that the first thing they 
do upon Cade’s becoming king should 
to kill all the lawyers. The ready 


response of Cade was “Nay, that I 
mean to do.” 

Equally extreme has been the prej- 
udice of radicals. Lord Macaulay ex- 
pressed their hatred in this language: 
“Down with your Baileys and your 
Bests, your Giffords and your 
Gurneys: We'll clear the island of the 
pests, Which mortals name attorneys.” 
Similarly, Utopian dreamers from 
Plato through Sir Thomas More and 
down to H. G. Wells have found no 
place for lawyers in the lands of their 
dreams. 

But strange as it may seem, the 
strongest opposition which lawyers 
faced in their early struggle for leader- 
ship in government came from the 
church. During the Reformation 
about the only doctrine upon which 
Roman Catholics and Reformers could 
agree was a theological objection to 
law and lawyers. 

Dean Pound lifts this story from the 
period prior to the Reformation. The 
lawyers’ prayer for a patron saint was 
answered by a papal concession that 
the saint whose statue a blindfolded 
representative lawyer might select 
could be claimed by the profession as 
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their patron. Accordingly, a distin- 
guished attorney, with eyes well band- 
aged, was released to wander through 
a hall of statues. In his groping he 
came upon the statue of Saint Michael 
putting down Satan, and in duty bound 
he embraced Satan. The lawyers had 
acquired a patron, but a devil of a 
saint was he. 


The animosity of the Protestants 
was aroused by the authority which 
lawyers conceded to the canon law and 
their universal idea of the law, which 
Reformers thought smacked  suspi- 
ciously of Catholicism. Martin Luther 
felt a distaste for conventional rules 
and for what he regarded as attempts 
to coerce his will, and in his writings 
charged lawyers with those attempts 
and was constantly hurling bitter de- 
nunciations at them. Those writings 
influenced the Protestant clergy for 
centuries. 


When the early colonists came to 
these shores they harbored the antip- 
athy of the church, whether Catholic 
or Protestant, toward lawyers. The 
common law of England, with its ficti- 
tious actions and its Latin phrases, was 
despised by many of the colonists. Be- 
sides, Sir Thomas More had written 
his “Utopia,” in which he excluded 
lawyers from his fabled commonwealth. 
In “Utopia” every man was to plead 
his own cause before a just and learned 
judge. The judge was not to be a 
lawyer. He was to be just and learned, 
in which category it was thought law- 
yers did not belong. Thus, at first, in 
practically all of the colonies, the prac- 
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tice of the law was either prohibite 
or so restricted as to rob it of ij 
influence. 

It appears that almost every 
the legislative body would assemble j 
Virginia an Act was passed barring ¢ 
strictly regulating the practice of la 
by attorneys. 

Maryland never actually ba 
practitioners, but regulated them vei 
strictly. Massachusetts sought to pu 
an end to the practice of law by exclud 
ing lawyers from membership in the 
Legislature. When William Penn s 
up his colony in Pennsylvania a prog® 
moter boasted that it contained neithe 
doctors nor lawyers. 


The minutes of the Council of the 
Colony of New York, of date May 16} 
1677, contain this strange entry} 
“Query? Whether attorneys art 
thought to be useful to plead in court 
or not. Answer. It is thought 
Whereupon resolved and _ ordered), 


but for ye pending cases.” In N 
Jersey charges were preferred in 

Assembly against leaders of the bar, 
and mobs attempted to prevent laws, 
yers from entering courthouses. 


the prohibition of rum and lawyers,JThe 
that she let up afterwards upon thethn 
less flagrant of the evils, but she wasiMa 
inexorable about the lawyers. 

Connecticut at one time limited the 
number of lawyers in the entire colony f™ 
to eleven, three in one county and two} 
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hn each of the other four counties. By 
mother Act lawyers were taxed ac- 


mrding to their ability and practice, 
he little lawyers being taxed 50 


The Constitution of the Carolinas 
gtempted to bar forever the practice 
flaw, by providing that it was a base 
longttind vile thing for one to plead a cause 
nmentior money, and that one could not 
. NeWblead the cause of another until he had 
Mhken an oath before the court that he 

d not directly nor indirectly bar- 

mined for money or other reward for 


rdered 


y the colonists, a mew era dawned. 
e colonists had become convinced 
at if the principles announced in 
agna Charta were to be given life 
meaning, legal machinery must be 
up to enforce them. They learned 
bitter experience that without 
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there can be no government of law or 
system of equal justice under the law. 
That realization brought about the re- 
peal of laws proscribing attorneys and 
the enacting of laws for the licensing 
of attorneys. 


One live question of that era was 
whether the legality of arrest could be 
tested by writ of habeas corpus. An- 
other was whether taxes could be im- 
posed contrary to the will of the tax- 
payers. The colonists began to buy 
books on the common law. It has been 
estimated that more copies of Black- 
stone’s Commentaries were sold in the 
American Colonies in the period next 
preceding the Amefican Revolution 
than in the rest of the whole British 
Empire combined. 


General Gage reported from Boston 
that it seemed that all the people were 
lawyers or smatterers in law, and that 
they had been able to devise ways by 
chicanery to avoid many penal laws. 
Edmund Burke, in his famous address 
on Conciliation, assigned as one of the 
reasons why the American people 
would never be held in subjugation 
that a fierce spirit of liberty had grown 
up among them through the wide- 
spread taste for legal education. 


No greater school of learned patriots 
has ever risen than the lawyers of that 
period. No less an authority than 
James Madison stated that the Amer- 
ican Revolution was born in a New 
England court in a masterful address 
by James Otis, a lawyer, attacking the 
Writs of Assistance. What higher 
tribute could be paid to our brethren 
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of that period than that they made 
possible the Declaration of Independ- 
ence and the Constitution of the 
United States, the greatest of all human 
documents! That period was the law- 
yers’ first fine hour. 

Charles Warren, in his “History of 
the American Bar,” observes that noth- 
ing in legal history is more curious 
than the sudden revival after the Rev- 
olutionary War of the old unpopularity 
and distrust of lawyers. The feeling 
against them seems to have become 
more bitter than ever before. Some of 


the abler lawyers were Royalists. They 
had either left the country or retired 
from the practice. Other distinguished 
lawyers were in the army or in politics. 
The remnant were, in the main, poorly 


educated and had no ethical standards. 


The character of litigation riled the 
people. Some Royalists whose estates 
were confiscated were seeking to regain 
them. Foreclosures for debt and suits 
to enforce contracts cluttered the 
dockets of the courts. Colonists, 
threatened with foreclosures and suits 
for specific performance, were deeply 
stirred. Shay’s Rebellion in Massachu- 
setts in 1786 was largely directed 
against courts and lawyers. The debtors 
of Vermont set fire to their court- 
houses; those of New Jersey nailed up 
the doors; lawyers were mobbed in the 
streets and judges threatened. 


The economic crisis of the post-Rev- 
olutionary period having passed, a sys- 
tem of American law began to develop, 
and along with it a strong bar. In- 
creasing recognition of the rights of 
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individuals under the law called for 
restatement and modernization 
cherished legal doctrines. 

Prior to the Civil War two distin 
types of lawyers were developed. 
type emerged from the industri 
North, and those constituted, in @ 
main, advocates who regarded 
courthouse as a forum and lawsuits 
a battle. Those lawyers were of th 
wilful and dominating type. 


The lawyers of the other class, foun 
in both the North and the South, a 
sumed leadership in public affairs. 
learning, courage, and patriotism th 
lawyers of that school were the eq 


era. Great issues were to be resolve 
and the manner in which those leade 
of the bar met them will ever 
lenge the imagination and admiratia 
of liberty-loving people. 
ster, Calhoun, Stephens, Clay anf, 
a host of others clashed on great issug 
of government and human rights, 
was our profession at its best. 

Since the passing of that period 
the transformation of our country f 
a rural agricultural Nation to a grea 
industrial nation, the practice of 1 hi 
law has become more and more specials 
ized. Many types of lawyers have bed 
developed. First, the railroad lawye 
then followed the insurance lawye 
the criminal lawyer, the land lawye 
the oil and gas lawyer, and the 
that may become the most numero 
of them all—the tax lawyer. 


Our profession has become iden 
fied with craftsmanship and less wi 
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Then, early one December morning 
farm implement business, I asked both building and stock were destroyed 
agent to analyze my fire insurance by an explosion and fire. I collected 

Ps $15,000 on the building and $20,038 on 
He made seven recommendations. I _ the stock. But it was nine months before 


reed to six of them, but turned down I was able to rebuild and reopen. 
iness Interruption Insurance. That delay cost me $11,104 in income 
After I'd been in business a year, he —which represents nearly three years’ 


me back at me again, but again I _ net profits. 
id “No.” 


san attorney, you wouldn’t want one of your clients to take a profit loss like this, 
ould you? 
So, in the interests of your clients, why don’t you brief them generally on the 
ivantages of Business Interruption Insurance: if fire, windstorm, 
other insured peril closes a business temporarily, this coverage assures the income, 
nd the profits, that would have been realized had there been no disaster. 
Then, for specific information on the application of Business Interruption 
surance to their business, advise them to get in touch with their Hartford 
fire Insurance Company Agent or their insurance broker. Or to write 
wyets for free booklet, No. 84714: it shows a businessman how to figure 
yeput what an involuntary closing might cost him. 


ear in and year out you'll do well with the 


Hartford 


Hartford 15, Connecticut 
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statesmanship. The great lawsuits 
have been contests between individuals 
and corporations and between corpora- 
tions and other corporations over 
purely business transactions. Lawyers 
engaged in that character of litigation 
alone can never assume public leader- 
ship. The public is not concerned 
about private litigation. The result is 
that our profession has not been looked 
to for that leadership which it enjoyed 
in the Revolutionary era and the Civil 
War era. 

But let it not be thought that the 
day of leadership has passed. Condi- 
tions more critical than those of Rev- 


Thumb Fun, Eh? 


A robust woman who lost her thumb in an accident was consulting 


her attorney. 


ATTORNEY: “But why do you think your thumb is worth $20,000?” 
“Because that’s the thumb I kept my husband under.”— 


WOMAN: 
The W hizz. 
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olutionary days and Civil War di 
confront our nation. Questions 
world-wide interest emerge for so 
tion. 

Heretofore lawyers have been pf 
ileged to speak for the freedom of 
country; now they are challenged 
speak for the freedom of the wof 
The times call for great leaders, and ¢ 
whole program of the American 
Association and of our various st 
associations is designed to awaken 
us a keener appreciation of our respd 
sibilities and produce that leadersh 
which will mark this era as the th 
fine hour in our profession. 







































Who Has The Last Laugh? 


An Oxford University student dug up an ancient regulation which said 
he was entitled to a pint of beer while cramming for his final exams. 
The student put up a fight and then got his beer. 

Then it was the university's turn. It dug up another ancient regulation 
and fined the student £5—for not wearing a sword! 

Amusing? Sure. But it is that way over here, too. We have a lot of 
ancient laws still on the statute books. For example, last we heard it was 
against the law to smoke a cigar in Rittenhouse Square, Philadelphia, 
to fly kites in a street, saw wood in public or let geese roam at large. 

A Connecticut law forbids walking a tiger on a leash, a Nebraska law 


forbids barbers to eat onions during working hours and it’s a misdemeanor Nan 
to tease skunks in Minnesota. 

It’s a funny world we live in. And one of its strangest aspects is how Add 
easy it is to get a new law on the books, compared with the job of getting Cit 
an outdated one off.—The Philadelphia Inquirer, Ny 
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L. Ed’s Economy Unit consists of the latest (1938-1953) 16 volumes 
of L. Ed., and the complete U. S. Supreme Court Digest, Annotated. 
Just clip the coupon and mail it to us for complete details about how 
you can put the Economy Unit in your office at a substantial savings 
in cost. 


The Lawyers Co-operative Publishing Co. 
Rochester 14, New York 


Without cost or obligation on my part, please send me the details 
about your low-priced ‘““Economy Unit’’ consisting of the latest 
16 volumes of U. S. Supreme Court Reports and all 17 volumes of 
the U.S. Supreme Court Digest Annotated. 
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Condensed from Columbia Law School News, October 10, 1952* 


OU ARE about to begin the study 
of law in order to prepare your- 


* 


selves to become its practitioners; and 
to that end you have become members 
of the community of teachers and 
students known as Columbia Law 
School. 


I join with my colleagues of the 
Faculty and with your new comrades 
in the upper classes in welcoming you 
very heartily to Columbia Law School. 
I very much hope that both intellectu- 
ally and spiritually the study of law in 
this School will prove to be one of the 
happiest, one of the richest, and one 
of the most satisfying experiences of 
your lives. And I think that I can 
safely assure you that it will be, if 
you will only do your part to make 
it so. 

Your part consists in discharging 
faithfully the moral obligations which 
you have assumed by becoming stu- 
dents of law and members of this 
community of scholars. At the sugges- 
tion of some of your fellows in the 
upper classes I am going to speak to 
you about these obligations, and for 
two reasons. 


The first is that, as you will soon 
10 


The Moral Obligations of 


Columbia Law Students 


By JEROME MICHAEL 
Professor of Law, Columbia Law School 
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ne law ¢ 
elativity 
the ar 
iction i 
ord “‘la’ 
p rules c 
moral 
discover, legal education, unlike libeyonduct. 








education, is, or at any rate should he mear 
moral as well as intellectual. You wigadition: 
not begin your intellectual educatigp the s 





until tomorrow. I propose to begiegulate 
your moral education today if for @he mo: 
other reason than to emphasize igect to 
great importance. ivate | 

The second reason is that I shape §00 
the concern of many of your old efly, 
comrades about the state of the soptial co 
of Columbia Law School. It is a goop What 
society, as such societies go, but 1 memb: 
nearly as good as it could and wo school 
be, if all of its members understogpeit en 
and discharged their obligations boipe aber: 
to themselves and to the School. efly, t 

These obligations grow in part 4 But t 
least out of the nature of the law thgtlated. 
you will study and out of the natugiftuous 
of its practice. Consequently, in ordgnoral vi 
to understand what these duties anf the « 
you must understand what it is th@nd ter 
you will study and in what its practidrded 
consists. ommut 


* This article was originally a speed my d 
delivered by Professor Michael at the ope thief « 
ing exercises of the Columbia Law not a 
class of 1955. It is with deepest n wi 
that we announce that Professor Michi his | 
died suddenly on January 11, 1953. | 
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The word “law” is used with many 
ferent meanings. We speak, for 
kample, of the laws of nature, such as 
he law of gravitation and the law of 
jativity. We also speak of the law 
the arts, such as the law of contra- 
ction in the art of logic. But the 
ord “law” is most commonly applied 
prules of human behavior, to the rules 
moral action and the rules of social 


e libeonduct. These rules, like all rules, 
ould be means and not ends; and they are 
(ou wiaditionally distinguished according 


Jucatig the sorts of behavior which they 
O begpegulate and their ultimate purposes. 


for fhe moral law directs man with re- 
Size ipect to what is good and evil in his 

ivate life; and its end is therefore 
I shape good individual life or, more 


ir old@tiefly, the good life. The rules of 
-he sopcial conduct direct man with respect 
; a pop What is good and evil in his life as 
but agmember of a community,—a family, 
1 wou school, a state or some other; and 
Jerstogeit end is therefore the good of all 
ns boembers of the community or, more 
oI. iefly, the common good. 
part 4 But these rules and their ends are 
law thgelated. A good man is a morally 
> natugiftuous man, and justice is one of the 
in ordqmoral virtues. Indeed, it comprises all 
ties apt the other virtues, such as courage 
is th@nd temperance, when they are re- 
practi@arded as relating the members of a 
community to one another. That is 
a speef? Say that a coward or a drunkard or 
he opestthief cannot be a just man because he 
w Schodsnot a good man. A just man is a 
sepa who is properly directed not only 
3. Pehis own good but to the good of 
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other men. As Aristotle put it, 
“Justice alone of the virtues, is thought 
to be another’s good, it is related to our 
neighbor.” 

The principles which underlie pri- 
vate character and public behavior are 
thus seen ultimately to be the same 
principles. Anything which tends to 
corrupt a man’s character will also 
tend to make him unjust; and anything 
which tends to make him unjust will 
also tend to corrupt his character. 

The law which you will study con- 
sists of rules of social conduct rather 
than rules of moral action. More 
specifically, it consists chiefly of the 
rules of social conduct by which our 
own political society and other English 
speaking political societies are regu- 
lated. 

Law in this sense is a political in- 
strumentality, an instrumentality of 
government whereby a political society 
can be regulated for better or for 
worse. Law in this sense is often 
called civil or positive law in order to 
distinguish it from the divine, the 
moral, the natural, and other sorts of 
law. Every system of positive law is 
necessarily based upon one or another 
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set of ethical and political principles. 
You will also study these principles. 
Social behavior differs in kind and in 
consequences; and these differences 
provide a scheme for the classification 
of the positive law for purposes of 
study. For example, during your first 
year you will begin your studies of the 
law of contracts, the law of torts, the 
procedural law, and the criminal law. 


Every rule of positive law can be 
evaluated as just or unjust. It is just 
if it promotes the common good, if, in 
the words of Aristotle, it is aimed “at 
the common advantage”; it is unjust 
if it does not further the common good. 
“We call those laws just,’ Aristotle 
also said, “that tend to produce and 
preserve happiness and its components 
for the political society.” 


Justice is thus a political as well as 
a moral virtue; it is the measure of 
laws and states as well as of men. 
Justice as a moral virtue and justice as 
a political virtue are nevertheless 
related. The moral characters of the 
members of a political society are 
correlative to its laws and customs; and 
its laws and customs are correlative to 
their characters. Men can live the 
good life only in a good society. A 
just society, a society organized and 
maintained for the common good of 
all its members, is thus a condition of 
the good life. It is this consideration, 
I think, which led Felix S. Cohen to 
say in his “Ethical Systems and Legal 
Ideals,” a book which I hope all of you 
will some day read, that “the value of 
law depends simply upon its success 
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in promoting the good life” and th 
“every legal element can receive fin 
evaluation in terms of the good life 

I can summarize all that I have 
so far by saying that law seeks justicy 

The law which you will study j 
positive “in the sense that it must } ' 
posited (i.e., officially instituted) i 
order to exist.” That is to say not on 
that law is made, rather than di 
covered, but also that only the offici 
of a state can make its laws. 
must also apply them. The applicatio 
of law involves its interpretatiog 
which is necessitated by the generali 
and ambiguity of rules of law, and if 
enforcement, which is necessitated } 
ignorance or injustice. The just m 
is one who is not only virtuous bh 
who is also law-abiding. If, then, 
members of a political society h 
perfect knowledge of its law and pe 
fect justice, the law of that soci 
would be self-executing. But the 
are no perfectly just men; and th 
magnitude, the complexities and ¢ 
ambiguities of the positive law 4 
such that no man, not even one traine 
in law, can know it perfectly. 


The measure of the activities ¢ 
officials in making, applying and e 
forcing law is the same as the meas 
of the law itself. It is justice. Sud 
activities are just if they promote th 
common good and unjust if they ¢ 
not. 

The word “law” is also used to nam 
a profession, the profession of la 
whose members are referred to colle}. 
tively as the bar. Law is a professi( 
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The First Symbol of Bankruptcy 


Long ago, late in the Middle Ages, the development 
of commerce and the security of English laws 
caused many foreign merchants to settle in England. 
Among those attracted were the Lombards of Italy, 
who were Europe’s first bankers and brokers. 


The Lombards gave their name to London’s Lom- 
bard Street, developed a vitally needed system of 
exchange, and designated traders who failed as 
“bankrupts.” The Lombards ordered the table or 
“banque” of a failing trader or broker to be broken 
or “rupt” as a symbol of his failure. Adapting 
these terms, the first English statute on the subject 
was entitled an “Act against those who do make 
bankrupts.” 


This story is related in greater detail in Volume I of today’s 
leading lawbook on bankruptcy: 


REMINGTON ON BANKRUPTCY 


Remington on Bankruptcy provides you with an authoritative 
and understandable source of answers to all bankruptcy ques- 
tions. Inquiries are welcomed for full details about this 
modern and exhaustive set. 


Lawyers Co-operative Publishing Co. @ Rochester 14, N.Y. 
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in the sense that lawyers profess to be 
learned in the law and skilled in its 
arts and to be capable of applying 
their knowledge and skills to the affairs 
of other men. Just as ignorance and 
disease compel men to seek the aid 
and to become the patients of physi- 
cians, so ignorance and injustice com- 
pel them to seek the assistance and to 
become the clients of lawyers. Law- 
yers practice their profession in several 
ways. They advise their clients what 
they may and may not do lawfully; 
they arrange their affairs in accordance 
with law; they adjust their disputes 
with other men; and they act as their 
advocates. As Dr. Johnson so elo- 
quently put it, they direct the doubtful 
and they instruct the ignorant; they 


prevent wrongs and they terminate 
contentions. 


By practicing their profession in 
these ways in behalf of their clients, 
lawyers participate in the making and 
administration of law and, hence, in 
the government of their fellow men. 
It is for this reason and because the 
law seeks justice that the profession 
has been called the priesthood of 
justice and its members, ministers of 
justice. And it is for these reasons 
that the lawyer’s supreme duties are to 
justice and to his clients. 

His duty to justice is to practice his 
profession primarily for the common 
good and only secondarily and even 
incidentally for his own profit. “The 
motive of making money,” a great legal 
scholar has said, “must be kept in the 
background.” The point is illustrated 
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by an anecdote told by a South Africa As : 
judge. An attorney sent identiqgyour } 
telegrams to two barristers askingsudies 
each what his fee would be for conkion a: 
ducting a certain case. They repliefthe kn 
jointly: “We are not in the habit gomin 
tendering against (i.e., of competingprofes: 
with) each other for briefs.” Comfyou w: 
menting upon this incident the judge gr: 
said: “Barristers and attorneys are noqwill r 
hucksters, peddling their wares, gfyou ¥ 
auctioneers, selling them to the higheRevier 
bidder; for that reason they are noguch { 
allowed . to tout for work; thegaward: 
are not allowed to advertise, and thegportur 
may not filch each other’s clients}that y« 
While competition may be the life ofto the 
trade it is not the life of the law; thdgrades 
life of the law is justice. im 

The lawyer's duty to his clients igare to 
to possess the knowledge and skillgno m« 
which he professes to possess, and tqsake o 
serve them with complete fidelity ajfor th 
whatever cost to himself. His dunjstuder 
to his clients is limited only by his dunjthe ak 
to justice. He must put the commogwell, ; 
good, the public welfare, before higdiffere 
client's selfish interests as well as higgood | 
own, whenever there is a conflict bejso 1 s: 
tween them. no gr 

By becoming potential members oj comp 
the legal profession you, too, have as} powe: 
sumed obligations to justice and tcomp 
your potential clients, to the doubtful practi 
whom you will direct and the ignoran} As 
whom you will instruct, to the mef the s 
and women who will entrust you witl your 
the protection of all that they hold justic 
dearest, their fortunes, their repute} stim 
tions, their liberties, and even thei Spec 
lives. , suing 









1 Africa As students of law it is your duty to 
identiqour potential clients to pursue your 
; askingstudies with such diligence and devo- 
for contion as to acquire as fully as possible 
y repliegthe knowledge and skills which, by be- 
habit goming members of the bar, you will 
ympetingprofess that you have. The work that 
”  Comfyou will do in each of your courses will 
he judggbe graded; and the grades that you 
s are nowill receive will determine which of 
ares, ofyou will become editors of the Law 
> higheReview and which of you will receive 
are noguch prizes and honors as the School 
ork; theyawards. Moreover, the kind of op- 
und thejportunity to practice your profession 
clients}that you will have upon your admission 
e life ofto the bar may depend upon your 
law; thdgrades. Grades are, therefore, at least 
as important to students of law as fees 
€ to its practitioners. But law should 
o more be studied primarily for the 
ke of grades than practiced primarily 
. Your final end as 
dents of law should be to acquire 
the ability to serve your future clients 
well, and not good grades. In a very 
igdifferent context Shakespeare said that 
And 















lients i 
id ski 


no grades. I emphasize this because 
competition for grades has the same 
power to corrupt students of law as 
competition for fees has to debase its 
practitioners. 

As students of law it is your duty to 
he mei the society in which you will practice 
ou with your profession to develop your own 
ey hold justice and to acquire the capacity to 
reputaj estimate the justice of other men, 
in thei} Specially your future clients. By pur- 
‘| wing your studies diligently and de- 
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votedly, by seeking understanding 
rather than grades, you can acquire an 
aptness for good work, but you can do 
so without forming the habit of using 
your aptness rightly. Only the virtue 
of justice will cause you to use your 
knowledge and skills for the right end 
which, in the legal order, as you have 
seen, is the common good. It is a 
maxim of morality that according as 
a man is, so does the end seem to him. 
That is why you must endeavor to 
become a just man, a man who is good 
socially, by always acting justly, what- 
ever the temptation to behave unjustly. 
As students of law it is also your duty 
to acquire a deep understanding of 
justice as a political virtue and the 
Capacity to estimate the justice of laws 
and of legal activities. To that end 
you should as a student regularly ask 
yourself whether or not the rules, and 
institutions and practices which you 
will study serve the common good. To 
that end you should also join with the 
Faculty and with your fellow students 
in attempting to make Columbia Law 
School a just society, a society in which 
teachers and students alike can live the 


good life. 





A Model Will For a 
Moderate Estate 


By JOHN RITCHIE, III 


Dean, School of Law, Washington University, St. Louis 
+ 


Reprinted from Trusts and Estates, October, 1952 


Extracted from article “Drafting a Simple Will for a Moderate Estate” orig- 
inally presented by Dean Ritchie at the proceedings of the American Bar 
Association’s Section of Real Property, Probate and Trust Law, at the 1952 
ABA Annual Meeting in San Francisco and reported in Trusts and Estates. 


I, JAMES MADISON HUNTINGTON, usually known as JAMES M. HUNTH 
TON, of Charlottesville, Virginia, hereby revoke my former wills and declare 
to be my last will. 


First: All property which I shall own at my death and all property o 
which I shall then have any power of appointment, I give and appoint to m 
wife, MARY ADAMS HUNTINGTON, if she shall survive me. If my said wil 
shall predecease me, all property which I shall own at my death and all prope 
over which I shall then have any power of appointment, I give and appoint pe 
stirpes to such of my issue as shall survive me, subject to the provision, ho 
ever, that the share of any minor beneficiary shall be transferred to my truste 
in trust and my trustee in its uncontrolled discretion (1) may pay the incom 
therefrom or any part thereof directly to such beneficiary or to a parent or af 
person standing in the place of a parent or the guardian of the person of sud 
beneficiary, to be applied for the benefit of such beneficiary and without respon 
sibility on my trustee to see to the application of any such payment, or (2 
may expend the whole or any part of the income or principal for the edua}’ 
tion and comfortable support of such beneficiary, or (3) may retain and ip 
vest and re-invest the whole or any part of the income or principal or aca 
mulated income and from time to time pay or expend the whole or any pa 
thereof in the manner hereinabove provided, until such beneficiary attains hi 
or her majority, and thereupon pay the balance then remaining to such ber 
ficiary absolutely. 


SECOND: I hereby expressly authorize my executor afid my trustee, respe 
tively and successively, to permit any beneficiaries of any and all trusts he 
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under to enjoy the specie use or benefit of any household goods, chattels, o 
other tangible personal property (exclusive of choses in action, cash, stocks) 
bonds or other securities) which either my executor or my trustee may receive 
in kind, and my executor and my trustee shall not be liable for any consump 
tion, damage, injury to or loss of any tangible property so used. The bene. 
ficiaries of any trusts hereunder, or their executors or administrators, shall not 
be liable for any non-negligent consumption, damage, injury to or loss of any 
tangible personal property so used. 


THIRD: I direct that the interests of the beneficiaries of any and all trusts 
hereunder shall not be subject or liable in any manner to or for their or any 
of their anticipations, assignments, sales, pledges, debts, contracts, engagements 
or liabilities, or subject or liable to attachment, execution or sequestrations un- 
der any legal, equitable or other process. 


FOURTH: I appoint my wife, MARY ADAMS HUNTINGTON, guardian of] spy, 
the person of each minor child of mine. If she should fail to qualify or ceast| quired 
to act as such guardian, I appoint my brother, HENRY COE HUNTINGTON, is requ 
guardian in her place. This 


FIFTH: I appoint RELIABLE TRUST COMPANY of Charlottesville, Virginia Virgin 
or its successor, guardian of the property of each minor child of mine. 


SIXTH: I appoint RELIABLE TRUST COMPANY of Charlottesville, Virginia, 
or its successor, executor of this, my will, and trustee of any and all trusts here-{ The 
by created. publis! 
Without undertaking to distinguish between the duties and powers of myjwho, a 
executor and my trustee, and by way of illustration and not of limitation of its}unto st 
powers, I hereby authorize my executor and my trustee as follows: 


(1) To sell any property, real or personal, publicly or privately, for cash 
or on time, without an order of court, upon such terms and conditions as 
to it shall seem best, without liability on the part of the purchaser to see 
to the application of the purchase money. 


(2) To retain any of the original investments or other property constitut- 
ing my estate at the time of my death, regardless of the character of said 
investments or other property or whether they be such as are authorized 
by law for investment by fiduciaries, for such time as to it shall seem best 
and to dispose of any such property by sale or exchange or otherwise a 
and when it shall deem advisable; and to invest and reinvest funds in such 
stocks, bonds, notes, mortgages or other property as it shall deem advisable 
even though they are not of the character expressly approved by law for 
investment by fiduciaries. 
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(3) To charge the premiums of securities purchased at a premium either 
against principal or income or partly against income as it shall deem 
advisable; and to apply stock dividends and other extraordinary dividends 
to income or principal or to apportion such dividends between income and 
principal in its absolute discretion, and its decision with respect thereto 
shall be conclusive and binding upon all parties in interest. 

of any (4) To vote at corporate meetings in person or by proxy with or without 

power of substitution. 
truss} (5) To hold any or all securities or other property in the name of a duly 

Of any appointed nominee, with or without disclosing the fiduciary relation. 

“Mens! (6) To make distribution of principal in cash or in kind or partly in cash 

“oa and partly in kind, not necessarily ratably but on the basis of equal value 

according to its own judgment. 

ian of} SEVENTH: I request that no executor, trustee, or guardian hereunder, be re- 

C C€as€iquired to give any bond, and that if, notwithstanding this request, any bond 

'GTON, lis required by any law, statute or rule of court, no sureties be required thereon. 

This will was signed by me on the 14th day of June, 1952, at Charlottesville, 
irginia Virginia. 


irginia, JAMES MADISON HUNTINGTON 

s here-{ The foregoing instrument consisting of (four) typewritten pages was signed, 
published and declared by the testator to be his last will in the presence of us, 

of my|who, at his request, in his presence, and in the presence of each other have here- 

1 of its}unto subscribed our names as witnesses. 
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; Choate’s Proving a Negative 
ostitUe “A vessel insured was prohibited from going north of the Okhotsh 
of said Sea. Within a year, the duration of the policy, she was burned north of the 
horized sea proper, but south of some the sea’s gulfs. Defendant set up no loss 
m_ best within the policy. On the way to the court house Choate said to his asso- 
a ciates, as they were for plaintiff: “Why should we prove we were not north 
wise s of that sea; why not let them prove we were?’ The mate was put on to 
in such prove the burning within the year and state the loss. No-cross-examination 
lvisable followed and the plaintiff rested. The defendant was dumbfounded; had 
law for no witnesses ready; expected plaintiff would consume two days in proving 
he was within the terms of the policy. The case lasted an hour and Choate 
won.” —Reed’s Conduct of Litigation, 150 (reprinted from Dicta). 


| AMERICAN BAR ASSOCIATION SECTION 


The publishers of Case and Comment donate this space to 
the American Bar Association to permit it to bring to our 
readers matters which the Association deems to be of interest 
and practical help to the general practitioner. 


A Challenge to the Legal Profession? 


HALLENGED with raising $3,500,- 

000 to build, equip and start in 
business the American Lawyers Center 
in Chicago, have the members of the 
legal profession complimented them- 
selves? This is the first time that the 
lawyers have imputed such giving 
power to the Bar. Do the lawyers 
have “that kind of money?” 


While, confidentially, the campaign 


managers expect to raise net, from 
their brothers, only $2,000,000 (the 


“par CHP TS or 
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cre — 
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remaining $1,500,000 is siete 
from other sources) they seem to havé 
set themselves a heavy task. 

The number of identified lawyers i in 
this country is something over 200,000; 
The names and locations of these men 
and women are known. This permit 
inviting each of them to help erect @ 
“dynamic monument” to their profes: 
sion. It has been said “this institul 
tion has been envisaged as a plant fof 
implementing inspiration.” Not only 


aR is lls sell ae a 


Architect's Daelak of Administration Building at sanited Bar Center in Ghinasll 
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HEA Wharton’s CRIMINAL EVIDENCE 
covers all phases of its subject. 
Third degree methods, admissi- 
bility of evidence, photographs, TODAY’S 
competency of witnesses, burden of GUIDE 
proof, hearsay, preliminary hear- FOR ALL 
ings, circumstantial and documen- CRIMINAL 
tary evidence—all matters of evi- 
dence are exhaustively explored. WORK 


fA A complete index and handy TABLE | 


OF CASES make it possible for you 
to locate the point you want quickly. 


Wharton’s CRIMINAL EVIDENCE and 

CRIMINAL LAW are companion sets CRIMINAL 
of three volumes each. Either may EVIDENCE 
be used separately. Wharton is lith Ed 
your safest guide in all criminal 


matters. $35.00 


Wharton’s CRIMINAL LAW states 
the law clearly, with copious refer- 
ences to its sources, and examines 
it for reasons of its existence. For 


the forensic weapons you need, 
Wharton is the foremost source. 


CRIMINAL 


THE LAWYERS CO-OPERATIVE 


PUBLISHING COMPANY 
ROCHESTER 14, NEW YORK 
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should the individual lawyer take pride 
in helping symbolize, in these hand- 
some, but functionalized, buildings, the 
hallowed traditions of his profession, 
but he will know that the activity and 
research generated there will have a 
“here and now” application. 

The sponsors have confidence that 
the giving will be adequate if the proj- 
ect purposes are understood and the 
potential givers reached. Encourage- 
ment already lies in the unsolicited 
gifts which are arriving. A Philadel- 
phia lawyer sold a corporate stock in 
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which he had a profit. The stock w 
sold for the account of the America 
Bar Foundation and the proceeds d 
livered to it (Philadelphia tax con 
sciousness?). A Bostonian sent ; 
$750 saying: “Here is ten dollars 
each year of the American Bar 
ciation.” A title company presen 
several thousand with the donor's 
plause for the project. 

Lawyers universally profess d 
tion to their profession and its ideal 
Will they support this implementation 
about to be offered to them? 


































Requisites of a Lawyer 
The three main requisites of a lawyer are learning, diligence and in- 


tegrity; but the greatest of these is integrity—In re Duncan 64, S. C. 482, 
S. E. 433. 





The Origin of “Maverick” 


The first “maverick” was a lawyer, Samuel A. Maverick, born in 
Charleston, S. C., in 1803. After receiving his education at Yale and 
Winchester, Va., he visited Texas in 1835. During the revolution he 
joined General Houston’s army, was a member of the Congress declaring 
the independence of Texas from Mexico, and was later captured by General 
Woll of the Mexican army and forced to march a “Bataan” march for hun- 
dreds of miles into Mexico. Later released, he served in the Texas Legisla- 
ture and for a time practiced law in Decrow’s Point, Matagorda Bay. While 
there he took 400 head of cattle in payment of a debt of $1,200.00 
(presumably in payment of a fee). 

Maverick owned considerable range land, and he placed the cattle on 
the land in charge of a colored family, as indifferent as he was to cattle 
raising. Interested in his law practice and real estate speculations, 
Maverick so neglected his cattle that after twelve years, he still only had 
400 head, his neighbors simply branding his neglected calves. A calf in the 
region was known as ‘“Maverick’s”. Thus, the term “mavericks” for un- 
branded calves came into use. So a term came into being because a lawyer 
became a “gentleman farmer,” with the usual consequences. 

This account has the authority of George M. Maverick, Maverick’s son, 
and is reprinted in “Wranglin’ in the Past,” Frank M. King, Trail’s End 
Publishing Co., Pasadena, Calif., 1946.—Contributed by Julius Long, of 
the Bellefontaine, Ohio Bar. 
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7Etna’s 26 page booklet, “Fiduciary’s Record of 
Estate Transactions”, enables you or your clients to 
maintain accurate fiduciary records in a simple and or- 
derly manner. Compact and durable, it contains 5 ruled 
sections with ample space and brief instructions for 
recording inventory, claims, receipts, disbursements, and 
memoranda. 


Long experience in the surety field has enabled Etna 
to develop exceptional facilities for supplying surety 
bonds with efficiency and dispatch. These facilities are 
readily available to you through your local 7Etna rep- 
resentative. Call on him whenever you need prompt, 
intelligent bonding service. 


ATNA CASUALTY AND SURETY COMPANY 
AFFILIATED COMPANIES: ATNA LIFE INSURANCE COMPANY 
AUTOMOBILE INSURANCE COMPANY © STANDARD FIRE INSURANCE COMPANY 
HARTFORD 15, CONNECTICUT 





A_ sample copy of 
“Fiduciary's Record 
of Estate Transac- 
tions’' is yours for 
the asking. Just con- 
tact your local Atna 
representative or 
write to us direct. 











UST recently in a Midwestern City, 

a feeble-minded young man raced 
at 75 miles per hour on a very busy 
thoroughfare and caused a serious ac- 
cident, in which two people were 
killed and three seriously injured. The 
immediate financial damage was as- 
sessed at $2,700.00 which included two 
funerals and the hospital bills of the 
injured. The young man had no 
insurance whatsoever and made no 
restitution. He received a sentence of 
6 months to two years. In the past, 
he had had three serious traffic tickets; 
two for passing through red lights, for 
which he received fines, one for enter- 
ing an intersection which also netted 
him a fine and no driving for two 
months. A psychiatric examination 
given the subject in the prison char- 
acterized him as a simple, defective, 
elemental, and unsocial individual, the 
third of a family of fifteen, who was 
discharged from the Army after five 
months of service, allegedly for lack of 
education and inaptitude. 

As a parallel, one might mention the 
recent case of another offender who for 
the second time in his career had 
passed some bad checks on which he 
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The Grave Traffic Offen 


By MAURICE FLOCH 
Clinical Psychologist, Detroit House of Correction 


Reprinted from The Journal of Criminal Law, Criminology, 
and Police Science (Published by the Northwestern University 
School of Law), September-October, 1951 
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had forged other people's signatur 
The total amount of the forgeries d 
not exceed two hundred dollars. Y, 
the man, being a second offender { 
forging checks, received a sentence 
seven and one-half to twenty-one yea 
It is obvious from a comparison of th 
two cases that the offender mention 
in the traffic case could be consider 
very much more of a liability than t 
second one. It is true that the seco 
one violated our traditions pertainis 
to money, and his offense, if permite 
to go unchecked, would destroy pe 
ple’s confidence in checks. Neve 
theless, from an over-all, social point¢ 
view, it cannot be questioned that} 
who carelessly causes the death of 
people and brings about serious inju 
to three others, is certainly a mum 
more serious offender than a man 
forges checks. How then can we @ 
plain the anomalous contradiction 
the law whereby one individual wh 
inflicts death and serious injury ¢ 
people is treated relatively lightly wit 
almost a slap on the wrist whereas t 
other who causes no death, no inju 
is taken out of society for a long peti 
of time, 
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= when you have an insurance question 
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Perhaps, one might find an explana- 
tion in the attitudes that people have 
toward forgery, on the one hand, and 
traffic offenses, on the other. To begin 
with we might start out with the state- 
ment that forgery is an old offense 
towards which we have some relatively 
well defined attitudes, originating from 
English Common Law. After all, 
contracts, legal instruments which have 
financial value, have been written for 
several centuries. In fact, our whole 
modern commercial structure is based 
on the so-called negotiable instruments 
which may be converted into money. 
In many business transactions there is 
relatively little money changing hands. 
Most of it is handled by bookkeeping 
arrangements between various banks. 
It is imperative that people have the 
utmost of confidence in these papers 
or else large sums of actual money 
would have to be turned over, and 
there would be a great deal more 
hazard involved in business ventures 
than there is today. Common Law had 
developed very definite attitudes to- 
wards those who would destroy the 
confidence in business. papers, and 
these attitudes have been pretty well 
expressed in codified statutes. 

However, the situation is very much 
different when it comes to traffic laws. 
Driving automobiles is a relatively 
recent development. One might say 
it has a history, at the most, of fifty 
years. The automobile is a new and 
fascinating toy in our civilization. In 
the United States, particularly, a very 
large number of people own automo- 
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biles. In a county such as Wayne, 
Michigan, one might say there is 
automobile for every three peopigfl 
Historically speaking, we have not ha?8 
time to develope any well-defined atifi 
tudes toward those who would 
danger our lives by means of driving! 
an automobile. 


There is another factor, which j 
more important, and, that is, that ead 
driver somehow tends to identify him 
self with the individual who stand 
before the bar of justice for a more ¢ 
less serious traffic violation. This ; 


something radically different fron 
what prevails in other offenses. 

are not very many people who woul 
forge a negotiable instrument or #9 
commercial paper. Most members of 


the jury will be people of a relativelfors ' 
clean past, and there is hardly any popt 


selves with the prisoner at the 
The case is certainly not the 
when a person stands before the 

for a traffic crime such as felonici 
driving or negligent homicide. 
is a good chance that the judge a 
most members of the jury will be d 
ers. Being drivers, they will have thf 
driver's point of view and will immedj"!€" 
ately recall instances in their own live’ 
when they just barely avoided gettin 
involved in a serious accident. 
will also recall how some individ 
almost walked into their cars. ' 
they are apt to look upon the offendef 
with a certain amount of unconsciou! 
compassion. They will be looking fom 
a mitigating circumstance in 
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fense. In short, they will be willing 
9 give him the benefit of doubt, and 
ill convict only if there is overwhelm- 
ag evidence to indicate that the in- 
ined anfividual was very much in the wrong. 
ould epven in instances of such flagrantly 
t driviggicious driving as represented by the 
fase cited at the beginning of this 
which #ticle, when two people -were killed 
that egg three badly injured, the judge and 
tify himfOS might think of their own youths, 
nd their own inclination to be a bit 


O stand 
‘moat kless at the wheel. 


This } Hence, owing to a certain measure 
nt frog! identification with the prisoner, 
5. Thepoth judge and jury find it difficult to 
10 woukmpose a serious sentence upon an 
‘nt or godividual who proves to be anti-social 
mbers gWhile driving an automobile. Legisla- 
relativeyots writing the laws are in a similar 
any pow edicament. Yet, there is no question 
ify them yhatsoever that a person, committing 
the bat murder at the wheel of a car is just 
he samgs Vicious from an over-all social point 
the couff view, as any murderer who has 
felonio##ommitted murder with a gun or any 
. epther murderous weapon. To the per- 
idge anpon killed it makes precious little dif- 
| be drigetence whether his death was brought 
bbout by an automobile or some other 
violent means. He is equally dead. 
Nor does it make much difference to 

relatives. They grieve just as much 

er a death caused by a motor vehi- 
le as they would over any other type 
jof violent death. The social loss is 


imilarly great. 
Now when it comes to a logical con- 
ideration of what will be accom- 
hed by a mild or severe sentence, 
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Lawyer Forbes had bleary orbs, 
Cramped digits, inflamed pleura; 

Until a friend who feared the end, 
Tipped him off to CONTOURA.* 
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there is a lot to be said for putting the 
same interpretation on grave traffic 
law violations, as on any other serious 
law violations. If we find it neces- 
sary to impose long sentences for oth- 
er anti-social types of behavior, there 
is MO reason to exempt the anti-social 
behavior involved in serious traffic law 
violations. If an anti-social offender 
of any sort is to be incarcerated for 
the protection of the public, the same 
rule should hold true in traffic cases. 
Should an individual prove dangerous 
as a result of his driving, should he be 
feeble-minded, in addition, as our 
case cited before, or have any other 
serious defect, he should be segregated 
for a relatively long period of time, 
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particularly since it has been found 
that such individuals, even if deprived 
of their driver's licenses, manage to 
find a way to drive again. This would 
protect the public, at least, for so many 
years from his driving. If we do this 
sort of thing with hold-up men, if we 
deprive them of their liberty for a rel- 
atively long time in order to prevent 
their picking up a gun and visiting 
their depredations upon the public, 
there is no reason to believe we should 
not do the same thing with traffic 
murderers and remove them from be- 
hind the wheel of a car. 

The situation is different, of course, 
in those cases in which we can reason- 
ably think in terms of reform and re- 
habilitation. Then we should give the 
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is changed sufficiently to constitute p 
longer a menace to society. In shog 
in this article a plea is made for look 
ing upon flagrantly anti-social traf 
crimes in the same light as upon ag 
other type of offenses. Since we ay 
prone to identify ourselves with th 
violator, we should make a serious a 
tempt to become more objective an 
should liberate ourselves from thi 
source of error which creeps into oy 
methods of dealing with traffic crim 
inals. The anti-social or unsoci 
traffic criminal, it is repeated, is j 

as serious an offender as any other typ 
in fact, more serious. The presen 
author is inclined to classify them i CL 
the same group with any murd 

despite the fact that the traffic crim Lo 











individual an opportunity to resume inal, once taken off the street as 
his place in society after a shorter away from his car, often appears Cl 
period of incarceration, providing the be a relatively harmless and mild ig © 
prison authorities are satisfied that he dividual. on 
Oldest Court Reporter Yc 

The oldest court reporter in Michigan, if not in the United States, is ste 

Rudolph Loomis, of Lansing, Mich., reporter for the 30th Judicial Circuit tic 

in Michigan. He was appointed on February 13th, 1891, by Gov. Edwin re} 


P. Winans, after six months’ previous service as acting reporter, and has 


served continuously since that time. 


Do you know of any active reporter who has served longer?—Con- 
tributed by Hon. Earl L. McDonald, Judge, Municipal Court, Lansing, 


Michigan. 





It Should be Done 
Courts, because of post-war conditions, have had a great many cases 











involving the support of illegitimate children. Recently a grand jury in a 
Pennsylvania county, after completing its work, among which were a great 
many such cases, made its presentment to the court. A local newspaper, 
in commenting inter alia on the presentment, had this to say: “Referring 
to cases charging illegitimacy, the jury declares ‘we feel some steps should 
be taken to prevent a continuance of such practice.’”—Contributed by 
Morris Smith, of the Chester, Pa. Bar. 
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- HERE comes a time, to be an- 
ticipated with dread or with 
a degree of pleasure by the profes- 
sional engineer. This is the occasion 
when he is called into court to testify 
as am expert witness relative to a 
phase of engineering with which he is 
quite familiar. Generally, the occasion 
is one involving a lawsuit with con- 
siderable sums of money in the bal- 
ance and the legal decision largely de- 
pendent upon the information fur- 
nished by the professional engineer. 
Others who are not duly licensed 
professional engineers may possibly be 
brought into the picture to serve as 
expert witnesses relative to specific 
issues. But recent court rulings have 
apparently given greater credence to 
the testimony of the professional en- 
gineer, just as the license of the med- 
ical doctor carries greater weight in 
issues involving medical questions. 
This is based on the recognized prin- 
ciple that the licensed practitioner is 
bound not only by well-formulated 
Canons of Ethics but by an extensive 
examination of his ability in the art 
and practice of his profession. Thus 
he is qualified on two counts, his 
ability and his moral standards. In 
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The Professional Engineer 
As An Expert Witness 


By SAMUEL P. AIDLIN, P.E. 


Professor of Mechanical Engineering, 
Pratt Institute, Brooklyn, New York* 
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addition, there is the implied under- 
standing that his professional conduct 
is subject to review by the same licens. 
ing board that granted the license and 
that it may be revoked in cases where 
his conduct is detrimental to the pro- 
fession or otherwise unworthy of the 
license. 

The author of this article has ap- 
peared in court a number of times as 
an expert witness and following com- 
ments and observations are largely 
based on personal findings and con- 
siderations. When the professional 
engineer does appear in court, his 
qualifications are usually not chal- 
lenged by the opposition. However, 
it is wise to state one’s qualifications 
in order to impress the court and jury. 
Qualifications are sometimes challenged 
on the following grounds: 

A. If one is a specialist, his field 
may be too narrow to encompass the 
immediate issue. 

B. If one is not a specialist, his field 
is too broad to know enough about 
the specific issue. 





c. 
versar 
advan 

D. 
adequ 

It : 
one’s 
erally 
exam: 
on di 
is adi 
stated 
rathe! 
guage 
stood 
distot 


ee 







*This article appears in Mr. Aidlin’s 
textbook, “Professional Engineering Eco 
nomics and Practice,” Pelex Publishers, 
New York, $3.00. 
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aS ap- The DAILY LOG was designed by a 
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sional 
t, his : 
chal-| C. If one is old, he may not be con- 
wever,| Versant with latest developments and 
ations | advances in the profession. 
1 jury.| D. If one is young, he may lack 
enged| adequate experience to qualify. 
It seems best, therefore, to present 
; field} one’s knowledge on the subject. Gen- 
ss the} erally speaking, a witness can be cross- 
examined only on what has come up 
s field} on direct examination. Therefore, it 
about! is advisable to adhere to simple facts, 
stated in generally understood terms 
sate rather than in highly technical lan- 
idlins e 
z Boo | SUage. The latter may be misunder- 
lishers, | Stood, or worse, its meaning may be 





distorted by the opposition. 
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To give a specific example, in a re- 
cent court case wherein the author 
was testifying, the question was wheth- 
er there was attempted fraud on the 
part of a contractor in selling and in- 
stalling a central heating furnace and 
boiler which were inadequate for the 
building where installed.. A heat bal- 
ance was made and it developed that 
the vendor's proposal (which became 
part of the subsequent contract) was 
for a properly rated boiler. However, 
the unit installed bore no name plate 
data nor any recognizable professional 
rating. Tests indicated that the unit 
could not get up enough steam to pro- 
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vide adequate radiation for comfort 
heating and the contractor contended 
that the piping was at fault (which 
was not included in the contract). 

In the presentation of the engineer- 
ing witness’ findings, he did not refer 
to equivalent square feet of radiation, 
BTU’s, heat transfer coefficients, etc. 
Instead, it was pointed out in simple 
language that the boiler lacked ade- 
quate volume for proper firing of the 
required oil for suitable heating of the 
premises, that the boiler surfaces ex- 
posed to the heat of the fire were in- 
adequate for development of the re- 
quired amount of steam. The evi- 
dence offered was personal observation 
and opinion based upon previous ex- 
perience, comparison with accepted 
well-known rated boilers and rec- 
ognized trade and professional stand- 
ards. (The verdict handed down was 
as we expected.) 

Frequently, the opposition will at- 
tempt to trip up the professional 
engineer testifying by attempting to 
lead him into an argument. The wit- 
ness should adhere to the facts without 
losing control of the situation by argu- 
ing. The lawyers generally win out 
in such instances. 

In addition, when asked if the en- 
gineer has made a complete examina- 
tion or analysis there is an attempt 
made to confuse the witness, because 
a complete investigation is virtually 
impossible. Instead, a proper answer 
should be that the investigation was 
as extensive as warranted. 
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Inasmuch as writings, as such, 
not subject to cross-examination, the 
are generally not admissible as 
dence. However, such material may be 
considered as corroborative evide: 
and may be introduced in such a man 
ner. But it may be introduced by the | 
Opposition in an effort to becloud the 
issue or to cast doubt on the evidence | 

| 
: 
| 





of the engineer. Before doing so, the 
Opposition may introduce the writing 
and ask if the witness (the engineer) 
considers the author of the writing a 
an authority. There are several pos 
sible answers that may be offered by 
the witness: 


1. May not consider the author a 
an authority. 


ts 


2. May explain that the writings are 
out of date and that the beliefs o 
opinions outlined therein are super- 
seded by more advanced ideas in the 
profession. 


ee 


3. May consider the author an av- 
thority in certain respects only. 

This prepared an opening in the 
event of a subsequent disagreement 
between the author and the witness. 

In any event, it is wise for the wit- 
ness to prepare himself with reliable 
writings by others or his own which 
have been sponsored by or published 
by recognized authoritative groups 
such as professional or engineering 
societies. However, it is best not to 
cite these writings until the opposition 
has introduced others, because this af- 
fords an opportunity to refute contraty 
opinion. 

In the matter of fees, the opposition 
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will attempt to influence the jury and 
to cast doubt upon the evidence of the 
witness on the basis of personal inter- 
est in the outcome of a case. Accord- 
ingly, it is unwise and, in fact, un- 
ethical to accept a fee contingent upon 
the outcome of a case. It is generally 
advisable to charge on a time basis 
depending on the amount of time in- 
volved. This usually includes an al- 
lowance for traveling time to and from 
the court. It is well to bear in mind 
that the fee basis should be made 
known in advance to those who will be 
expected to pay the bill, and agreed to 
by them. However, in some instances, 
because of excessive or intolerable de- 
mands, the expert witness has been 
subpoenaed to testify without fee. 

In connection with the above, it is 
recommended that the witness leave 
the courtroom as soon as he has pre- 
sented testimony. He should not hang 
around lest he be considered an inter- 
ested party in the case, and lest he be 
discredited for having no practice to 
occupy his time. However, by leaving 
directly, the jury will consider that the 
witness is willing to stand on his testi- 
mony. By the same token, one should 
not read or whisper in court, but should 
comport himself in a dignified man- 
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ner so as to reflect dignity upon him 
self and upon the court. 

Another bit of advice: The witness 
should not assume he knows it all nor 
give that impression. The opposition 
is probably prepared to a large extent 
and may, in fact, have been briefed 
before coming to court. The lawyer 
may unsuspectingly lead the cross 
examination into muddy waters for the 
witness, leading him to contradict or 
correct himself. This is detrimental 
to the impression he wants to establish. 

In this brief article, it has not been 
possible to record all of the important 
considerations for an expert witness 
preparing to enter court for the pur- 
pose of presenting his testimony 
and/or evidence. However, several 
salient factors have been brought out: 


1. Do not argue with the attorney. 
2. Comport one’s self with dignity. 


3. Establish an air of authority and 
qualification for the presentation of 
the testimony. 


4. Present the testimony in a clearly 
understood manner on a layman’s level. 
With these thoughts in mind, the! 
professional engineer should have no 


difficulty in creating a favorable im- 
pression. 


The Way Some Lawyers Do It? 
Question: When did you see the plaintiff for the first time? 
Answer: On March 30th in the lawyer’s office. 
Question: That is the first time you ever saw him? 


Answer: Yes. 


Question: Now, did you ever see the plaintiff before the first time 
you saw him on March 30th?—Brooklyn Barrister. 
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Eighty Years Of Progress 
Eighty years ago Frank Shepard laid the foundation for 
Shepard's Citations. His were the ideals, the ambition, 
the ability and the courage of the pioneer. On the 
bedrock of intelligent and honest effort has flourished 
the organization his genius conceived in the year 1873. 


From a modest beginning it has grown to substantial 
proportions. Conceived by Frank Shepard, developed 
by the leadership of Guthrie Packard, a loyal group of 
earnest associates, and the experience of eighty years 
of progress, Shepard's Citations has advanced to higher 
and higher levels. 


On the occasion of its eightieth year, Shepard's Cita- 
tions pledges itself anew to the maintenance of those 
principles and standards that have brought it to its 
present state of efficiency and indispensability to the 
entire legal profession. 


Shepard's Citations 
Colorado Springs 
Colorado 


Copyright, 1953 by Shepard's Citations, Inc. 








Attorney‘s Fees —eminent domain 
proceeding. Condemnation of strips 
of defendants’ land for a private way 
of necessity was sought in Tomten v. 
Thomas, — Mont —, 232 P2d 723, 
26 ALR2d 1285, an action by an 
owner of land otherwise inaccessible 
from a public highway. The taking of 
private property for private ways of 
necessity was authorized by constitu- 
tional and statutory provisions which 
required the damages, “together with 
the expenses of the proceeding,” to be 
paid by the person to be benefited. 

Disallowance of defendants’ claim 
for attorneys’ fees by striking such item 
from their bill of costs was approved 
by the Supreme Court of Montana, 
which, in an opinion by Chief Jus- 
tice Adair, held that the term “ex- 
penses,” as used in the condemnation 
provisions, is synonymous with “costs”; 
that attorneys’ fees are not taxable as 
a part of costs in an action unless spe- 
cifically authorized by statute; and that 
the statutory enumeration of the al- 
lowable items of costs did not include 
attorneys’ fees. 

The appended annotation in 26 
ALR2d 1295 deals with the question 


36 





whether attorneys’ fees are within a 
statute imposing upon a condemner 
liability for “expenses,” “costs,” and 
the like. 






Attorney’s Liability — loss of ci 
ent’s property. Glenn v. Haynes, 192 
Va 574, 66 SE2d 509, 26 ALR2d 
1334, was an action of detinue by a 
client against his attorney, in which 
recovery of certain jewelry entrusted 
to defendant-attorney was sought. It 
appeared in evidence that the jewelry 
had been stolen from a safe in the 
attorney's house. 


. a 
oo, 


A judgment for defendant, after sus- 
taining a motion to strike plaintiff's 
evidence on the ground of its insuf- 
ficiency to support a verdict for plain- 
tiff, was reversed by the Supreme 
Court of Appeals of Virginia which, 
in an opinion by Justice Spratley, held 
that the plaintiff established a prima 
facie case by showing delivery to the 
attorney, the plaintiff's title and right 
to immediate possession, and the at- 
torney’s failure to return the jewelry 
upon dernand; that the burden was 
thereupon cast upon defendant-attor- 
ney to show that the failure of deliv- 
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ery was not due to the absence of rea- 
sonable care for protection and safe 
delivery of the property; and that, al- 
though the degree of care required 
was for determination by the court, 
the care exercised was for determina- 
tion by the jury under proper instruc- 
tions from the court. 

The appended annotation in 26 
ALR2d 1340 is concerned with the 
question of the liability of an attorney 
for the loss of his client’s money or 
property in his possession or entrusted 
to him, where the loss results from 
causes other than criminal conduct on 
the part of the attorney, as, for exam- 
ple, the embezzlement of the funds or 
property by him. 


Automobiles — injury by ‘minor, 
parent's etc., liability. Damages for in- 
juries sustained when struck by an au- 
tomobile driven by a minor under the 
age of eighteen years were sought in 
Rogers v. Wagstaff, — Utah —, 232 
P2d 766, 26 ALR2d 1316, an action 
against the minor, the minor’s husband, 
and the minor’s father who, prior to 
her marriage, had signed the minor's 
application for a motor vehicle opera- 
tor’s license. It also appeared that the 
father’s custody of the minor had been 
changed by the terms of a divorce de- 
cree granted after issuance of the op- 
erator's license. By statute, the negli- 
gence or wilful misconduct of “a mi- 
nor under the age of eighteen years” 
while driving upon a highway was im- 
puted to the signer of the application. 
A statute concerning child welfare pro- 
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vided “all minors obtained their ma- 
jority by marriage.” 

A dismissal of the cause as to the fa- 
ther was reversed by the Supreme 
Court of Utah which, in an opinion 
by Chief Justice Wolfe, held that other 
provisions of the financial responsibil- 
ity statute showed an intention to have 
it applied to “any person under the 
age of eighteen years” and that the 
signer’s statutory liability was not af- 
fected by marriage of the applicant or 
the change in her custody under the 
divorce decree. 


The appended annotation in 26 


ALR2d 1320 discusses “Construction 
and effect of statutes which make par- 
ent, custodian, or other person sign- 
ing minor’s application for vehicle op- 
erator’s license liable for licensee's neg- 
ligence or wilful misconduct.” 


Compromise Agreement — admis- ‘ 


sibility in evidence. Cancelation of a 
contract for the purchase of realty and 
recovery of payments made thereunder 
were sought in Hiltpold v. Stern (Mun 
Ct App Dist Col) 82 A2d 123, 26 


ALR2d 852, by the purchaser against | 


the vendors. Judgment for the plain- 
tiff, upon trial without a jury, was af- 
firmed by the Municipal Court of Ap- 
peals for the District of Columbia 
which, in an opinion by Associate Jus- 
tice Clagett, held that the finding of 
fraud sufficient for rescission and re- 
covery of moneys paid was amply sup- 
ported by the evidence, particularly 
in view of the gross discrepancy be- 
tween the selling price and actual val- 
ue. 
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Defendants’ contention that a set- 
tlement between the parties was im- 
properly admitted in evidence was re- 
jected by the court on the ground that 
the rule excluding evidence of offers 
of compromise is inapplicable to a set- 
tlement actually agreed to, but after- 
ward repudiated by one of the parties, 
where such settlement is not void. 
That the settlement was oral and void- 
able under the statute of frauds was 
held not to preclude its admission in 
evidence. 

The subject of the appended anno- 
tation in 26 ALR2d 858 is “Admis- 
sibility of evidence of unperformed 
compromise agreement.” 


Contract to Furnish Needs — 
mutuality and enforceability. An in- 
junction and damages for breach of 
a contract by a manufacturer of shoe 
dressing to fill the orders of the sole 





COMMENT 





39 


distributor of his product were sought 
in Hoffmann v. Pfingsten, 260 Wis 
160, 50 NW2d 369, 26 ALR2d 1131, 
an action by the distributor against the 
manufacturer. A provision of the 
original contract containing an obliga- 
tion on the part of the distributor to 
order 25,000 bottles per month was 
eliminated by subsequent agreement 
of the parties. The only other under- 
takings of the distributor were to re- 
frain from handling competitive prod- 
ucts until he terminated the agreement 
and, upon his termination of the agree- 
ment, to give the manufacturer his list 
of customers and employees. 

A judgment dismissing the com- 
plaint was affirmed by the Supreme 
Court of Wisconsin which, in an opin- 
ion by Justice Brown, held that the ab- 
sence of a duty on the part of the dis- 
tributor to order rendered the agree- 
ment void for want of mutuality. The 
distributor's claim of property rights in 
the product's trademark because of the 
publicity and value given it by his ef- 
forts was also rejected. 

The appended annotation in 26 
ALR2d 1139, entitled “Mutuality and 
enforceability of contract to furnish an- 
other with his needs, wants, desires, 
requirements and the like, of certain 
commodities” supplements one prior 
annotation on the question and super- 
sedes two others. 


Crowded Motorbus— injury to 
passenger. Damages for injuries to 
a motorbus passenger were sought in 
Miller v. Public Service Coordinated 
Transport, 7 NJ 185, 81 A2d 148, 26 
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ALR2d 1215, an action against the 
carrier. It appeared in evidence that 
the injury occurred while alighting 
from an overcrowded bus from which 
plaintiff was pushed into the street by 
other passengers and that the bus op- 
erator said and did nothing to prevent 
the injury, but immediately started the 
bus and thereby frustrated attempted 
aid by another passenger. 

An involuntary dismissal of the ac- 
tion at the close of plaintiff's case was 
adjudged erroneous by the Supreme 
Court of New Jersey, in an opinion 
by Justice Burling, in view of the evi- 
dence and legitimate inferences there- 
from. It was held that the overcrowd- 
ing was not negligence per se, but 
that the carrier was under a duty to 
exercise a high degree of care to pro- 
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“Well, we can’t win ’em all—can we?” 





COMMENT 


tect its passengers from dangers likely 
to arise therefrom. 





The appended annotation in 26 
ALR2d 1219 discusses “Liability of 
carrier to passenger for injury due to 
crowded condition of motorbus, or 
pushing or crowding of passengers 
therein.” 









Disappearance of Insured — 
proof of death. Ligon v. Metropolitan 
Life Insurance Co., 219 SC 143, 64 
SE2d 258, 26 ALR2d 1064, was an ac- 
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and failed to call for checks sent him 
by his brother for living expenses. 
Seven years had elapsed between his 
disappearance and the trial of the in- 
stant case. The insurance company 
was notified shortly after his disappear- 
ance. Later it was furnished with af- 
fidavits giving all the information then 
obtainable concerning his disappear- 
ance and presumed death, in compli- 
ance with the provision of the policy 
requiring “proof in writing of the 
death.” 

The South Carolina Supreme Court, 
in an opinion by Justice Fishburne, 
held that the affidavits were admissible 
in evidence, and constituted proper 
“proof in writing” under the policy, 
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although they contained some hearsay. 
Whether the insured’s death, presumed 
from his long absence, had occurred 
prior to the cancelation of the policy, 
was held to be a question for the jury. 
An assignment by the beneficiary after 
the disappearance was held not to be 
within a prohibition in the policy 
against assignments. 

“Form and sufficiency of proof of 
death in case of insured’s disappear- 
ance” is the title of the appended an- 
notation in 26 ALR2d 1073. 


Federal Income Tax —/ease back 
transactions. Appeals were taken 
from the decisions of the Tax Court 
disallowing a sale and lease back of 
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equipment between a construction cor- 
poration and its majority stockholder. 
The evidence showed that the corpora- 
tion was in sound financial condition 
and that the equipment was worth con- 
siderably more than the price paid for 
it by the stockholder. It further ap- 
peared that the stockholder did not 
have the funds necessary to finance the 
purchase and that such funds were ob- 
tained from a bank on the basis of 
her stock as security, which stock in 
turn manifestly owed its value to the 
corporation’s credit. The evidence 
conclusively revealed that the corpora- 
tion’s right to use the equipment sup- 
posedly sold was in no wise affected by 
the alleged transfer of title. 


In W. H. Armston Co. v. Commis- 
sioner, 188 F2d 531, 26 ALR2d 698, 
the Fifth Circuit, in an opinion by Cir- 
cuit Judge McCord, affirmed the de- 
cisions of the Tax Court and held that 
the arrangement was merely a device 
for minimizing the tax liability of the 
corporation and served no legitimate 
business purpose; the alleged rentals 
paid to the stockholder were not allow- 
able deductions to the corporation as 
ordinary and necessary business ex- 
penses but were rather distributions of 
corporate earnings taxable to the stock- 
holder as individual income; and the 
depreciation on the equipment in- 
volved was deductible, not by the 
stockholder, but by the corporation as 
the real owner of the equipment. 

“Federal income tax: recognition of 
sale and lease back or gift and lease 
back transactions” is the subject of the 
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appended annotation in 26 ALR2d 
703. 


Gas Company’s Liability —de- 
fective service lines. Damages for de- 
struction of personal property by a gas 
explosion and fire were sought in 
Weiss v. Gas Service Co., 170 Kan 
43, 223 P2d 702, 26 ALR2d 129, 
against a gas distributing company by 
a tenant of a part of the building. 

The petition alleged several distinct 

acts of negligence with respect to serv- 

ice lines on the consumer’s premises, 
including (1) permitting gas to enter 

an old abandoned service line not ca- 

pable of preventing the escape of gas; 

(2) disconnecting and reconnecting | 
service without adequate inspection of 
the service lines and gas appliances; 
and (3) increasing pressure in the 
mains thereby causing the service lines 
to crack. For purposes of the demur- 
rer, it was conceded by plaintiff that 
the petition alleged that the defendant 
should have known of the condition of 
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the petition was not subject to the ob- 
jection that the action was not brought 
on a definite legal theory. 

The “Liability of gas company for 
injury or damage due to defects in 
service lines on consumer’s premises” is 
discussed in the extensive appended 
annotation in 26 ALR2d 136. 





General Legacy — ademption of. 
Ademption or satisfaction of a general 
pecuniary legacy by payments made by 
the testatrix to the husband of the 
legatee was claimed in Lake v. Har- 
tington, 210 Miss 74, 48 So2d 845, 
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26 ALR2d 1, by the executor against 
the legatee. Provision for the legacy 
had originally appeared in an earlier 
will which stated the intention of the 
testatrix to give the legatee an inter 
vivos gift of money for a home, and 
the legacy to be effective “if, and only 
if, I have not done this during my life- 
time.” The payments were made after 
execution of this will and before execu- 
tion of the will sub judice which, 
though repeating a number of identi- 
cal bequests including that under con- 
sideration, made some important 
changes and expressly revoked all oth- 
er wills. 


A decree upholding the legacy as 
against the claimed ademption was af- 
firmed by the Supreme Court of Mis- 
sissippi, Division B, in an opinion by 
Presiding Justice Roberds, which held 
that a legacy can ordinarily be adeemed 
only by events occurring subsequent 
to its creation, and that the will was 
not a mere republication of the former 
will; that the operation of a gift as 
an ademption is primarily a matter 
of the testatrix’s intent, and that the 
trial court’s finding against ademption 
was justified. 

The extensive appended annotation 
in 26 ALR2d 9 discusses “Satisfaction 
or ademption of general legacy by in- 
ter vivos gift, transfer, or payment to 
the legatee or another.” 


Impaneling Jury —in absence of 
accused. The defendants in Echert v. 
United States, 188 F2d 336, 26 ALR 
2d 752, were jointly indicted, tried, 
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and convicted for a violation of the 
White Slave Traffic Act. The defend- 
ants were not present when the jury 
was selected but both they and their 
counsel waived any objection on that 
ground. The defendants on appeal as- 
signed this as error, contending that 
the waiver was ineffective since this 
was a felony case. The defendants 
also assigned error on appeal in that 
one of the defendants was cross-exam- 
ined as to previous arrests; another of 
the defendants was cross-examined as 
to previous marriages; and certain of 
the witnesses were not required to pro- 
duce documents which related to their 
testimony. 

The Eighth Circuit, in an opinion by 
Circuit Judge Thomas, held that there 
was no error in selecting the jury in 
the absence of the accused since de- 
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fendants in a criminal case charged 
with a felony and not a capital offense 
could waive the right to be present 
when the jury was impaneled. The 
appellate court also held that there was 
no error in not requiring the produc- 
tion of documents relating to the tes- 
timony of the certain witnesses, in- 
asmuch as such documents were not 
used by the witnesses to refresh their 
memories. However, it was held that 
there was prejudicial error in cross- 
examining one of the accused as to 
previous arrests and in cross-examin- 
ing another as to previous marriages. 
Accordingly, the judgment of convic- 
tion was reversed as to the accused 
thus cross-examined and affirmed as 
to the other defendant. 

The extensive appended annotation 
in 26 ALR2d 762, entitled “Impanel- 
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ing or selection of jury in accused’s ab- 
sence,” supersedes an earlier annotation 
on the question. 


Inheritance or Estate Tax — rela- 
tionship by affinity. According to the 
Washington Supreme Court (In 
Banc), in Re Bordeaux, 37 Wash2d 
561, 225 P2d 433, 26 ALR2d 249, one 
does not cease to be a stepchild within 
the meaning of an inheritance tax stat- 
ute prescribing the rate of taxation on 
legacies to stepchildren, upon the death 
of the natural parent, even where there 
are no surviving issue of the marriage 
which created the relationship. 


The appended annotation in 26 
ALR2d 271 discusses “Death or di- 
vorce of blood relative as affecting re- 
lationship by affinity for purposes of 
inheritance, succession, or estate tax.” 


Injury to Tenant — from defective 
exterior stairs, etc. In Revell v. Dee- 
gan, 192 Va 428, 65 SE2d 543, 26 
ALR2d 462, a tenant of a second-floor 
apartment was injured by a fall down 
an outside back stairs when a handrail 
broke. The stairs were for the com- 
mon use of all the tenants in the build- 
ing. The case turned upon the suff- 
ciency of the evidence to show the un- 
safe condition of the handrail, and the 
negligence of the landlord. A part of 
the rail was introduced in evidence, 
but not the part which had broken. 
There was a small rotten spot in it, 
but not enough to make it unsafe. 
The plaintiff himself testified that the 
rail seemed sound. The defendant's 
husband, an engineer who had in- 
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spected the premises before the acci- 
dent, testified that he had tested the 
rail and found it to be sound. The 
jury returned a verdict for the plain- 
tiff, which was afterward set aside. 

In an opinion by Justice Eggleston, 
the Supreme Court of Appeals of Vir- 
ginia affirmed, holding that the evi- 
dence was insufficient to sustain a ver- 
dict for the plaintiff. The court, how- 
ever, recognized the general rule that 
where stairways are used in common 
by several tenants, the landlord is un- 
der a duty to keep them in a reason- 
ably safe condition and is liable for 
injuries to persons lawfully using them 
for failure to perform such duty. 

The extensive appended annotation 
in 26 ALR2d 468 contains an exhaus- 
tive discussion of “Landlord’s liability 
for injury or death due to defects in 
exterior stairs, passageways, areas, of 
structures used in common by tenants.” 





Injury to Tenant — from ice or 
snow. In Schedler v. Wagner, 37 
Wash2d 612, 225 P2d 213, 230 P2d 
600, 26 ALR2d 604, a tenant in an 
apartment house slipped and fell on an 
icy sidewalk leading from a back porch 
to the street. She and her husband 
brought the action against the land- 
lord. It had been the custom of the 
landlord to clean the sidewalk after 
each snowfall. The jury were instruct- 
ed that if the landlord had assumed the 
duty to remove the snow and ice he 
was liable if an accumulation thereof 
rendered the premises unsafe. The 
jury returned a verdict in favor of the 
plaintiffs. 
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In the original opinion of the Su- 
preme Court, written by Justice 
Schwellenbach, the judgment was re- 
versed on the ground that the sidewalk 
on which the injury occurred was used 
exclusively by these particular tenants, 
and that therefore the. landlord, in un- 
dertaking to keep it free of snow and 
ice, was a mere volunteer, owing no 
duty to these tenants except to refrain 
from gross negligence. On rehearing, 


Attention! 
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however, in a per curiam opinion the 
court reached a different conclusion, 
and affirmed the judgment. This was 
on the ground, not of any change in 
view as to the applicable principles 
of law, but rather that, as a matter of 
fact, the sidewalk had not been leased 
exclusively to these tenants but was 
used in common by all of the tenants. 

The appended annotation in 26 
ALR2d 610 is an exhaustive discussion 
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of “Landlord’s liability for injury or 
death due to ice or snow in areas or 
passageways used in common by ten- 
ants.” 


Insured’s Accidental Death or 
Injury — while assaulting another. 
In Shields v. Prudential Insurance Co., 
6 NJ 517, 79 A2d 297, 26 ALR2d 
392, recovery under the double in- 
demnity clause of a life insurance pol- 
icy was sought against the insurer. 
The policy provided for double indem- 
nity for death occurring through “ex- 
ternal, violent and accidental means.” 
The insured met his death in a quar- 
rel provoked by himself with his wife 
in which he threatened to kill her with 
a rifle which went off when she sought 
to take the gun from him. 


“No comment!” 
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Judgment on a verdict for plaintiff 
was affirmed by the Supreme Court of 
New Jersey, in an opinion by Jus- 
tice Wachenfeld, which, reviewing 
conflicting authorities on the question, 
held that recovery of double indem- 
nity was not necessarily precluded be- 
cause death occurred in a fight pro- 
voked by the insured; but that, under 
the existing circumstances the ques- 
tion was properly submitted to the jury 
whether the insured should have fore- 
seen that his conduct would probably 
result in his death. 

The extensive appended annotation 
in 26 ALR2d 399, entitled “Injury to 
or death of insured while assaulting 
another as due to accident or accidental 
means” supersedes an earlier annota- 
tion on the question. 
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Intoxication — proof of, in vehicle 
accident case. In Fox v. Hopkins, 343 
Ill App 404, 99 NE2d 363, 26 ALR2d 
352, a minor, by her father as next 
friend, sought damages for personal 
injuries sustained in a collision of 
automobiles. The complaint alleged 
that the plaintiff incurred certain med- 
ical and hospital bills as a result of the 
accident. Amendments after com- 
mencement of the trial averred loss of 
earnings, and attainment of plaintiff's 
majority. Evidence of intoxication of 
defendant at the time of the collision 
was admitted notwithstanding the ab- 
sence of such a charge in the complaint. 

A judgment for plaintiff for $6,000, 
reduced by remittitur from $7,500, was 
affirmed by the Appellate Court of 
Illinois, Third District, which, in an 
opinion by Justice Dady, in addition 
to rejection of defendant's contentions 
that the collision was the result of 
negligence of plaintiff and driver of 
the car in which she was riding, that 
doctor and hospital bills and loss of 
earnings during minority were not re- 
coverable because of lack of proof of 
emancipation, and that the verdict and 
judgment were excessive, held that ab- 
sence of the charge of intoxication in 
the complaint did not preclude the ad- 
mission of evidence thereof in proof 
of the negligent acts charged. 


The appended annotation in 26 ALR 
2d 359 discusses the “Admissibility, in 
vehicle accident case, of evidence of 
opposing party's intoxication where 
litigant’s pleading failed to allege such 
fact.” 
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Labor Laws — charities as within. 
Enforcement of its order that defend- 
ant hospital enter into collective bar- 
gaining with a union representing the 
hospital's nonprofessional employees 
was sought in Utah Labor Relations 
Board v. Utah Valley Hospital, — Utah 
—, 235 P2d 520, 26 ALR2d 1012, a 
proceeding by the Utah Labor Rela- 
tions Board. The defendant was a non- 
profit charitable hospital and claimed 
(1) that it was excluded from opera- 
tion of the Utah Labor Relations Act, 
(2) that its business affected inter- 
state commerce and that it was there- 
fore subject only to federal regulation, 
and (3) that Congress had pre-empted 
the field of labor-management relations 
and thereby excluded state control. 


The order of the Labor Relations 
Board was affirmed by the Supreme 
Court of Utah, which, in an opinion 
by Justice Crockett, held that nonprofit 
charitable institutions were not intend- 
ed to be excluded from the Utah act; 
that, even if the hospital were regarded 
as in or affecting interstate commerce, 
state control would not be precluded 
in the absence of occupation of the 
field by Congress; and that Congress, 
by amendment expressly excluding 
nonprofit charitable hospitals from the 
Labor Management Relations Act, 
thereby disclaimed control and left the 
subject to state regulation. 

The subject discussed in the ap- 
pended annotation in 26 ALR2d 1020 
is “Nonprofit charitable institutions as 
within operation of labor statutes.” 
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Last Clear Chance Doctrine — 
intoxication of person injured as af- 
fecting. An intoxicated person sat in 
a stooped-over position upon the end 
of a crosstie of a railroad track near a 
path which the public was accustomed 
to use. His presence was not discov- 
ered by trainmen in time to sound a 
warning signal or to bring the train 
to a stop before striking him. It was 
held by the South Carolina Supreme 
Court, in Jones v. Atlanta-Charlotte 
Air Line Railway Co., 218 SC 537, 63 
SE2d 476, 26 ALR2d 297, that the 
railroad company owed him the duty 
of keeping a reasonable lookout; that 
such duty was not affected by the fact 
that he was seated and not walking 
along the path, or by the fact that he 
was so intoxicated as to be unable to 
take reasonable care for his own safety; 
and that the jury were warranted in 
finding that the railroad’s failure to 
discharge the duty of keeping a reason- 
able lookout was the proximate cause 
of the accident. The opinion is by 
Justice Stukes. 

The appended annotation in 26 
ALR2d 308 discusses “Intoxication of 
person injured or killed as affecting 
applicability of last clear chance doc- 
trine.” 


Life Estate — support and main- 
tenance. The construction of a will 
was involved in Noble v. Noble, — 
Okla —, 235 P2d 670, 26 ALR2d 
1200, an application by an executrix 
for distribution of the estate, approval 
of her final account, and a discharge. 
The will left the residue of. the estate 


COMMENT 51 


to the testator’s wife for life with 
power to manage and control the es- 
tate and to use all the income and such 
part of the principal as she might de- 
sire for her support and maintenance. 
The position of the executrix that the 
wife was entitled to the entire income 
for life was opposed by remaindermen 
who claimed the wife to be entitled to 
only so much of the income as she 
desired for her support and mainte- 
nance. 


A judgment construing the will as 
giving the widow the full income for 
life was affirmed by the Supreme Court 
of Oklahoma in an opinion by Justice 
Halley, which, regarding the will as 
ambiguous and therefore considering 
the surrounding circumstances in its 
construction, adjudged an absence of 
intention of the testator to limit the 
full life estate to income: for support 
and maintenance, and supported the 
rule that an estate given in clear and 
decisive terms will not be taken away 
or cut down by a subsequent clause 
unless the subsequent clause is as posi- 
tive as the words giving the estate. 


The subject discussed in the ap- 
pended annotation in 26 ALR2d 1207 
is “Nontrust life estate expressly given 
for support and maintenance, as lim- 
ited thereto.” 


Life Insurance — right to proceeds. 
The proceeds of a life insurance policy 
were sought to be recovered in Beck 
v. West Coast Life Insurance Co., 38 
Cal2d 643, 241 P2d 544, 26 ALR2d 
979, an action against the insurer by 
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the insured’s administrator. The al- 
ternative beneficiary named in the 
policy, claiming the proceeds as 
against the insured’s estate, intervened 
in the action. The primary beneficiary, 
serving a life sentence, was disqualified 
because of his murder of the insured. 
By the terms of the policy, the proceeds 
were payable to the primary bene- 
ficiary “if living, otherwise to” the 
alternative beneficiary. The right to 
change the beneficiary was reserved to 
the insured. 

A judgment favoring the alternative 
beneficiary as against the insured’s es- 
tate was affirmed by the Supreme Court 
of California, in Banc, in an opinion 
by Justice Traynor, which, in addition 
to a discussion of the doctrine of con- 
structive trusts, reasoned that the in- 
tent of the insured as expressed in the 
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language used should be given effect 
as far as possible, and that such lan- 
guage showed the insured’s intent that 
the interest of her estate should be 
subordinate to the interest of the al- 
ternative beneficiary. 


The appended annotation in 26 
ALR2d 987 discusses “Right to pro- 
ceeds of life insurance, as between 
estate of murdered insured and alterna- 
tive beneficiary named in policy, where 
murderer was made primary benef- 
ciary.” 


Mineral Lease — deposit of waste. 
Damages for an injury to land of a 
lessor were sought in Wright v. Car- 
rollton Gravel & Sand Co., — Ky —, 
242 SW2d 751, 26 ALR2d 1449, an 
action by the lessor against the lessee. 
The lease was of 150 acres of land for 
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the sole purpose of mining and market- 
ing sand and gravel and provided for 
the payment to the lessor of $500 for 
each acre selected and marked off by 
the parties for sand and gravel opera- 
tions. Two acres were so selected, 
marked off, and paid for, and the lessee, 
in Operating the same, used three ad- 
ditional acres to deposit topsoil and 
overburden and to stockpile gravel. 


A dismissal of the petition was re- 
versed by the Court of Appeals of 
Kentucky, in an opinion by Justice 
Stewart, which, declaring that, under 
the lease, before any acre of land could 
be entered upon for the purpose de- 
scribed in the lease, it must be staked 
off by the parties and payment made 
therefor, held that the lease did not 
bestow upon the lessee the right to use 
the additional land for the purposes 
above mentioned. 


The appended annotation in 26 
ALR2d 1453 discusses “Right of min- 
eral lessee to deposit topsoil, waste ma- 
terials, and the like upon lessor’s addi- 
tional land not being mined.” 


Municipal Garage — negligence, 
immunity from. Damages for person- 
al injuries sustained in the collision of 
an automobile driven by plaintiff and 
a municipal garbage truck were sought 
in Houston v. Shilling, — Tex —, 240 
$W2d 1010, 26 ALR2d 935, an action 
against the city. The injuries were 
found by the jury to have proximately 
resulted from negligence of city em- 
ployees in the operation of a garage 
maintained by the city solely for the 
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maintenance of vehicles operated by 
the garbage department. 


Judgment on a verdict for plaintiff 
was affirmed by the Supreme Court of 
Texas which, in an opinion by Justice 
Smith, held that the jury’s finding was 
sufficiently supported by the evidence, 
and that, although the doctrine of mu- 
nicipal immunity from liability for an 
injury resulting from the performance 
of a governmental function was appli- 
cable to the collection of garbage pur- 
suant to a duty imposed by state 
statute, it was inapplicable to the main- 
tenance of a garage by a municipal 
garbage department for the repair of 
garbage trucks. 


The appended annotation in 26 
ALR2d 944 is concerned with “Opera- 
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tion of garage for maintenance and 
repair of municipal vehicles as govern- 
mental function.” 


Process — service on appointed 
agent. In Morfessis v. Marvins Credit 
(Mun Ct App Dist Col) 77 A2d 178, 
26 ALR2d 1082, service of process had 
been made by leaving a copy of the 
summons and complaint with the de- 
fendant’s secretary who was authorized 
by him to receive business papers and 
mail. A rule of court permitted serv- 
ice on an individual by delivery “to an 
agent authorized by appointment . . . 
to receive service of process.” The 
validity of this service of process was 
raised upon appeal. 

Judgment entered for plaintiff upon 
trial after denial of defendant's motion 
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to quash the service of process was 
reversed by the Municipal Court of 
Appeals for the District of Columbia 
which, in an opinion by Associate Jus- 
tice Hood, held that the evidence did 
not justify a finding that the secretary 
was authorized by defendant to receive 
service of process. 


The appended annotation in 26 


ALR2d 1086 discusses the question | 


“Who is an ‘agent authorized by ap- 
pointment’ to receive service of process 
within purview of Federal Rules of 
Civil Procedure and similar state rules 
and statutes.” 


Procuring Breach of Contract — 
liability for. The plaintiff, discharged 
from his employment as a painter, 
brought in Duke v. Local Union No. 
437, 191 Tenn 495, 235 SW2d 7, 26 
ALR2d 1223, an action for damages 
against a local union and its officers 
and members. Among other allega- 
tions, the declaration averred the dis- 
charge to have resulted from false state- 
ments maliciously made to his employer 
that plaintiff had been expelled from 
the union, and from threats to strike if 
plaintiff were not discharged. 


Judgment rendered upon sustaining 
a demurrer to the declaration, regarded 
by the trial court to be based on slan- 
der, was reversed by the Supreme Court 
of Tennessee which, in an opinion by 
Justice Burnett, held that the declara- 
tion stated a cause of action for unlaw- 
fully procuring plaintiff's discharge. 

The extensive appended annotation 
in 26 ALR2d 1227, entitled “Liability 
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for procuring breach of contract” sup- 
plements an earlier annotation on the 
question. 


Publication of Legal Notices — 
legislation as to. The plaintiff and the 
defendant in Pirie v. Kamps, 68 Wyo 
83, 229 P2d 927, 26 ALR2d 647, en- 
tered into an agreement for the sale 
of certain property and the plaintiff in 
selling the property agreed that he 
would bring an action to quiet title 
to the premises. In bringing such 
action, he published in a tabloid news- 
paper the notice required by law. The 
defendant refused to accept the title 
to the property on the ground that 
the notice was not published in a legal 
newspaper and specifically because the 
tabloid newspaper did not contain 
pages of the minimum size required in 
the statute. No other objection was 
made to such publication and it was 
apparently conceded that the newspa- 
per met the other requirements of the 
statute. Upon a refusal of the defend- 
ant to accept the title, the plaintiff 
brought the instant action for specific 
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performance of the contract. After the 
defendant filed his answer, the court 
below certified the constitutional ques- 
tion as to the validity of the statute in- 
volved. 

The Supreme Court of Wyoming, 
in an opinion by Justice Blume, held 
that the statute in question constituted 
a special law giving special privileges 
in contravention of the state consti- 
tution, inasmuch as it gave the pub- 
lisher of an ordinary and standard size 
newspaper a special privilege over that 
granted to the publisher of a tabloid 
newspaper in respect of the publication 
of legal notices. Accordingly it was 
held that legal notices published in a 
tabloid newspaper of the size in ques- 
tion in this case, which newspaper in 
other respects conforms to the require- 
ments of the statute, are valid. 


COMMENT 


The subject of the appended anno- 
tation in 26 ALR2d 655 is “Validity 
of legislation relating to publication 
of legal notices.” 


Quo Warranto — limitation of 
actions. After a delay of eight years 
which was neither justified nor ex- 
cused, the plaintiff in Sobocinski v. 
Quinn, 330 Mich 386, 47 NW2d 655, 
26 ALR2d 824, instituted quo war- 
ranto proceedings to oust the defend- 
ant from the office of bailiff of the 
common pleas court of the city of De- 
troit from the 13th ward of that city. 
The plaintiff claimed that under the 
applicable statute he, and not the de- 
fendant, was entitled to the appoint- 
ment to that office. The defendant 
moved to dismiss the proceedings on 
the grounds, among others, that the 
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action was barred by the statute of 
limitations and by the doctrine of 
laches. The lower court, without filing 
an opinion or reasons for so doing, 
dismissed the quo warranto proceed- 
ings. The plaintiff appealed. 

The Supreme Court of Michigan, in 
an opinion by Justice North, affirmed 
the judgment of the lower court and 
held that the quo warranto proceedings 
were barred by the laches of the plain- 
tiff. 

“Applicability of statute of limita- 
tions or laches to quo warranto pro- 
ceedings” is discussed in the appended 
annotation in 26 ALR2d 828. 


Sale to Fill Buyer’s Needs—effect 
of contract for. Damages for breach 
of a sales contract were sought in M. 
W. Kellogg Co. v. Standard Steel 
Fabricating Co., 189 F2d 629, 26 ALR 
2d 1090, an action by the seller against 
the buyers. The contract involved the 
purchase of fabricated steel for the 
construction of a catalytic cracking 
unit in accordance with drawings and 
specifications furnished the seller. The 
purchase order contained an estimate 
made by the buyers in good faith 
with the qualifying words “more or 
less.” The buyers refused to accept 
any more steel than that needed for 
the project, which proved to be much 
less than the estimate. 


Judgment for plaintiff for loss of 
profits under the contract was reversed 
by the Tenth Circuit, in an opinion by 
Circuit Judge Murrah, which held that 
the contract was one to fill the buyers’ 
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requirements for the specific purpose, 
rather than one for a specified amount 
of steel. 

The appended annotation in 26 
ALR2d 1099, entitled “Construction 
and effect of contract for sale of com- 
modity to fill buyer's requirements” 
supplements one prior annotation on 
the question and supersedes another. 


Seller’s or Manufacturer’s Liabil- 
ity — buyer's allergy or susceptibility 
to injury. Damages for a personal in- 
jury to the plaintiff, a beauty shop 
operator, resulting from the use of a 
permanent wave lotion and fixative 
distributed by the defendant without 
warning were sought in Bennett v. 
Pilot Products Co., — Utah —, 235 
P2d 525, 26 ALR2d 958, an action 
based on negligence. It appeared that 
the lotion and fixative, either alone or 
in combination, were ordinarily harm- 
less but that, due to an allergy, plain- 
tiff contracted dermatitis from her use 
of the lotion and fixative mixture, al- 
though neither alone produced any re- 
action. No showing was made of 
knowledge of defendant as to the dan- 
gerous nature of any ingredient. 


A nonsuit ordered at the close of 
plaintiff's evidence was affirmed by the 
Supreme Court of Utah which, in an 
opinion by Justice Henriod, held that 
plaintiff's ailment, being the result of 
an allergy and not reasonably foresee- 
able, was not compensable. 


The annotation in 26 ALR2d 963, 
entitled “Seller’s or manufacturer’s lia- 
bility for injuries as affected by buyer's 
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or user's allergy or unusual suscepti- 
bility to injury from article,” supersedes 
an earlier annotation on the question. 


Slander — joint liability for. In 
Stansberry v. McKenzie, 192 Tenn 638, 
241 SW2d 600, 26 ALR2d 1028, the 
plaintiff sued the defendants jointly 
for slander, alleging that the slander- 
ous utterances “were made by the de- 
fendants in the presence of each other, 
by common design or previously 
formed conspiracy, and jointly, each 
aiding and abetting the other in such 
false and slanderous accusations.” The 
trial judge sustained a demurrer to the 
declaration and dismissed the suit. 
The plaintiff appealed. 

The Supreme Court of Tennessee, 


in an opinion by Justice Burnett, re- . 


versed the judgment of the trial court 
and remanded the case for further pro- 
ceedings. The appellate court held 
that two or more persons may be held 
jointly liable for slander where the 
slanderous utterances are the result of 
a conspiracy or common design, and 
also held that the plaintiff's declaration 
in this respect was sufficient as against 
demurrer. 

The appended annotation in 26 
ALR2d 1031 contains a comprehen- 
sive discussion of “Joint liability for 
slander.” 


Sunday or Holiday — administra- 
tive proceedings conducted on. A 
state board of dental examiners gave 
notice to a dentist to appear before it 
on a designated Sunday to answer un- 
professional conduct charges. The 


DRIVE CAREFULLY— 
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MAY BE YOUR OWN 


dentist refused to respond to the no- 
tice but his attorney requested a con- 
tinuance of the hearing until some 
future date other than a Sunday or a 
legal holiday. The board rejected the 
request, proceeded with the hearing, 
and heard all evidence on Sunday. 
On a later business day and in another 
city, the board proceeded with the 
hearing and entered a suspension or- 
der against the dentist. The resump- 
tion of the hearing and the order were 
without notice to the dentist. From 
that order, the dentist appealed to the 
District Court which entered a sum- 
mary judgment setting aside the 
board’s suspension order. From this 
judgment of the District Court, the 
board appealed. 


In Texas State Board of Dental Ex- 
aminers v. Fieldsmith (Tex Civ App) 
242 SW2d 213, 26 ALR2d 990, the 
Court of Civil Appeals of Texas, in 
an opinion by Justice Cramer, affirmed 
the judgment of the District Court and 
held that under the common law as 
adopted in Texas, the quasi-judicial 
trial by the board on Sunday was void. 
The court was also of the opinion that 
the board in refusing to remove the 
Sunday setting from its docket and 
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proceeding with the hearing on Sun- 
day acted arbitrarily and capriciously 
and that the resumption of the hear- 
ing without due notice and the entry 
of the order against the dentist based 
on evidence heard by the board on 
Sunday were void. 

The appended annotation in 26 
ALR2d 996 is concerned with “Valid- 
ity of administrative proceedings con- 
ducted on Sunday or holiday.” 


Tax Situs— of vessel. An Ohio 
corporation employed vessels owned by 
it for transportation of oil from and 
to points outside Ohio. While the 
vessels registered in an Ohio port, they 
stopped in Ohio only for occasional 
fuel or repairs; otherwise most, if not 
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all, of the vessels were almost contin- 
uously outside Ohio during the taxable 
year. An ad valorem personal prop- 
erty tax levied on these vessels was 
sustained by the Ohio Supreme Court. 

Even though Ohio was the state of 
domicile, seven members of the Su- 
preme Court of the United States, in 
an opinion by Justice Douglas, held 
in Standard Oil Co. v. Peck, 342 US 
382, 96 L ed 427, 72 S Ct 309, 26 
ALR2d 1371, that the tax violated the 
due process clause, because not fairly 
apportioned to the commerce carried 
on within Ohio. 

The appended annotation in 26 
ALR2d 1376, entitled “Situs of vessels 
for tax purposes,” supplements a prior 
annotation on the question. 
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Timber — license to cut and re- 
move, revocation of. Sorensen v. Ja- 
cobson, — Mont —, 232 P2d 332, 26 
ALR2d 1186, was an action against 
the owner of land for the conversion 
of timber cut and left on the land. 
The plaintiffs had entered into an oral 
agreement with the defendant to cut 
and remove the timber. The plain- 
tiffs had cut and removed a substantial 
quantity, but there was about seventy 
thousand board feet cut and left on 
the land. The defendant notified the 
plaintiffs that unless this was removed 
within ten days the contract would be 
considered at an end and he would 
dispose of the logs. The plaintiffs 
started to remove the logs, but the 
defendant insisted that they be scaled 
and paid for before their removal. 
The plaintiffs stopped operations. The 
defendant then took possession of the 
logs and treated them as his own. 

In an opinion by Justice Bottomly, 
the Montana Supreme Court held that 
this constituted a conversion of the 
logs by the defendant; that while the 
contract was revocable as to future 
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operations it could not be revoked as 
to timber already severed from the 
land; and that severed timber becomes 
the property of the licensee, and can- 
not be taken without due process of 
law. 

The appended annotation in 26 
ALR2d 1194 discusses “Revocation of 
license to cut and remove timber as 
affecting rights in respect of timber cut 
but not removed.” 


Water Overflow — landlord’s lia- 
bility. Shanander v. Western Loan & 
Building Co., 103 Cal App2d 507, 229 
P2d 864, 26 ALR2d 1039, was an ac- 
tion against a landlord in which dam- 
ages for injury to the personal prop- 
erty of a tenant were sought. The 
damage was caused by the escape of 
water from a hidden defect in a pipe 
in another tenant's apartment in the 
building. It was agreed that neither 
the landlord nor tenant was negligent. 

Judgment on a verdict for plaintiff 
pursuant to an instruction imposing 
absolute liability on the landlord was 
reversed by the California District 
Court of Appeal, Second District, Di- 
vision 3, which in an opinion by Jus- 
tice Pro Tem. Bartlett, held that the 
landlord was not liable in the absence 
of negligence or some malfeasance on 
his part. 

The subject discussed in the ap- 
pended annotation in 26 ALR2d 1044 
is “Landlord’s liability for injury to 
tenant’s person or property caused by 
water overflowing from defective ap- 
pliances in other premises of land- 
lord.” 
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Will Contest — evidence of rela- 
tives’ financial condition or needs. 
Norris v. Bristow, 361 Mo 691, 236 
SW2d 316, 26 ALR2d 366, was an 
action to set aside a will naming two 
friends of the testator as beneficiaries, 
brought by the testator’s brother and 
sister on the grounds of undue influ- 
ence and mental incapacity. Upon a 
previous appeal, a judgment entered 
upon a verdict sustaining the will was 
reversed and remanded because of the 
giving of certain prejudicially errone- 
ous instructions. 

Judgment entered at the retrial on a 
verdict sustaining the will was affirmed 
by the Supreme Court of Missouri, Di- 
vision No. 2, which, adopting an opin- 
ion by Commissioner Barrett, over- 


ruled most of ‘the assignments of error 
under the “law of the case” rule which, 
in the absence of palpable error in 
the former appellate rulings or of sub- 
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stantial difference in the evidence and 
the facts upon the two trials, was held 
applicable to decisions as to the com- 
petency of the principal beneficiary as 
a witness, the admissibility in evidence 
of declarations of the testator, the suf- 
ficiency of the evidence to make a 
prima facie case, and the propriety of 
instructions given the jury. 

Exclusion of evidence as to the 
financial condition and needs of the 
contestants, as the natural objects of 
the testator’s bounty, was held not to 
be prejudicially erroneous in view of 
the absence of evidence or offer of 
proof that the testator was acquainted 
with their needs and financial condi- 
tion. 

The appended annotation in 26 
ALR2d 374 discusses the “Admissibil- 
ity in will contest of financial condition 
or needs of those constituting natural 
objects of testator’s bounty.” 


Out of Mouths of Babes 
A teacher was slightly in doubt as to what mark to give the boy on his 


answer in an examination to the question. 


“What is a will?” The boy’s 


answer: “A will is a written document in which a person tells how he wants 
his property divided among his errors."—Automotive Dealer News. 


Freedom of Religion 
The irate landlady faced one of her tenants in court. 


“Your honor,” said the tenant, addressing the presiding jurist, “I am 
being forced to move because my landlady doesn’t agree with my religious 


beliefs.” 


The judge turned sternly to the landlady. “My dear madam,” he admon- 


ished, “you can’t evict a man because you are of different faiths. 


Re- 


member, this is a democracy, and one of its cornerstones is tolerance.” 

“It isn’t so much that I object to his beliefs,” explained the landlady. 
“What makes me mad is that he wants to sacrifice a young heifer to Jupiter 
—and right on my new rug!” —Milt Hammer. 
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Preventive Law in 
Credit Relations 


By EMILIE N. WANDERER 
Of the Las Vegas, Nevada Bar 


A 


Reprinted from Commercial Law Journal, November, 1952 


HE CHINESE, we know, pay their 

doctors annually to keep them 
healthy® They find this a profitable 
and satisfactory road to good health, 
rather than having a doctor come to 
them when they are ill to cure a con- 
dition which has already established 
itself. The same theory might well 
be applied in everyday business—that 


is to say, the businessman to pay the 
lawyer to keep him in good legal 
health. 


If the credit agencies would educate 
their creditors to the benefits of observ- 
ing a few simple rules of good business 
practice, they and we, the receivers, 
would certainly save many hours of 
expensive manpower in our offices in 
attempting to run down debtors with 
fictitious names or non-existent ad- 
dresses, and produce better results in 
other matters. 


Particular attention is directed to 
the use of Post Office box numbers in 
extending credit. Process cannot be 
served at a box number, which the 
astute credit dodger well knows when 
he gives a box number in securing 
credit. It is true that Federal Postal 
Regulations prohibit and make punish- 


able as a crime, the use of the mails 
or a box number in securing merchan- 
dise fraudulently. However, it is dif- 
ficult for the Federal agencies and the 
Postal Inspector to locate the box- 
holder who in fact has no address and 
no credit rating, and it is difficult, 
therefore, for the attorneys to effect 
service of process upon them when 
payment for delivered merchandise is 
not forthcoming. How much more 
simple it would be to obtain credit 
references and street addresses from 
these box holders, using the box num- 
ber as a danger signal that poor pay- 
ment lies ahead. 

Another flagrant practice that has 
crossed my desk frequently since I have 
been in practice these past five years is 
the procuring of credit under a com- 
pany name without having filed the 
required certificate of doing business 
in the county clerk’s office in the coun- 
ty where the business is being con- 
ducted, or complying with the require- 
ment to obtain a license to do busi- 
ness. Thus the identity of the debtor 
cannot be ascertained when creditors 
seek payment. How much more sim- 
ple it would be for every creditor to 
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obtain the true name and home ad- 
dress of the man who does business 
under a fictitious name or from a box 
number, using a fictitious name as a 
danger signal of a poor possible credit 
risk ahead. 

The third, and equally difficult situa- 
tion is where credit is extended to a 
corporation. I should like to alert 
creditors to the benefit of obtaining 
an individual counter-signature of all 
orders, rendering the signer subject to 
personal liability for the purchase 
price of the merchandise sold. The 
picture of my beloved Professor of Cor- 
porations at Fordham Law School, the 
well-remembered Maurice I. Wormser, 
continually flashes before me as he used 
to bring the palm of his hand down 


upon his desk for emphasis and ex- 
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coming to this country, long before he 
has sighted the rays of Statue of Lib- 
erty, knows full well the benefit of our 
liberal corporate laws, and the fact that 
he can hide behind the corporate veil!” 

If there be honesty and good faith 
involved in a transaction, the man who 
holds the shares of stock of the corpora- 
tion, and receives the profits from its 
operation should not hesitate to per- 
sonally guarantee the debt of the cor- 
poration when he seeks credit. Thus 
would be saved many hours $f frus- 
trated manpower spent in the office of 
the collection agency, and later in the 
law office, which is expected to accom- 
plish the superman’s job of locating 
someone financially irresponsible where 
legally no responsibility can be placed, 
or who is a past master of the art of 


claim: “Even the ignorant immigrant evading service process. 


A Good Verdict 


Jake Jackson was summoned to court on an assault charge. The state 
brought into court the weapons used—a huge pole, a dagger, a pair of 
shears, a saw and a shotgun. 

Jackson’s counsel produced the complainant’s weapons—an ax, a shovel, 
a pistol, a scythe, a hoe and a pair of tongs. 

The jury was out only a short time and returned with the verdict: “Re- 
solved that we, the Jury, would have given $5 to have seen the fight.”— 
Origin unknown. 


The Meaning of “Slip” 


“It appears that the little word ‘slip’ has various and sundry meanings. In 
a case now pending in this court, ‘slip’ is used to designate a piece of 
paper upon which there was written a report by a doctor for a health 
claim against an insurance company. In this case ‘slip’ is used to des- 
ignate open water adjoining a wharf. We have not yet encountered it 
as a ‘slip of the tongue,’ although it has been met in a slip on a banana 
peel, nor have we had occasion to refer to it as used to describe a very 
important article of feminine apparel."—-W. C. Cothan, Acting Associate 
Justice, in Port Utilities Comm. of Charleston v. Marine Oil Co., 173 SC 
346, 175 SE 818. 
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